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(( CAPLAN &
EARNEST

ATTORNEYS AT LAW

Elliott V. Hood
ehood@celaw.com

March 6, 2026
VIA CM/ECF

Christopher M. Wolpert

Clerk of Court

Office of the Clerk

U.S. Court of Appeals for the Tenth Circuit
Byron White United States Courthouse
1823 Stout Street

Denver, CO 80257

Re: Doe v. Weiser, et al., Case No. 25-1037
Notice of Response to Supplemental Authority: Mirabelli v.
Bonta, No. 25A810, 607 U.S. ___, 2026 WL 575049 (U.S. Mar.
2, 2026)
(Oral Argument held 9/9/25)

Dear Mr. Wolpert:

Pursuant to Fed. R. App. P. 28(j), Appellee School District 27J
responds herein to the Does’ Notice of Supplemental Authority dated
March 3, 2026.

The Mirabelli per curiam decision cited by Appellants has limited,
if any, relevance to this appeal.

First, the law at issue in Mirabelli is fundamentally different than
the law and policies at issue in this matter. In Mirabelli, the relevant law
prohibits schools from telling parents that their children are using chosen
names in school unless the children give consent. In other words, the law
automatically shields that fact from parents unless the child says
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otherwise. Here, Colorado’s Chosen Name Law, District Policy ACA, and
the District’s Toolkit do not automatically prohibit schools from telling
parents that their child is using a chosen name. Rather, the Chosen
Name Law is silent as to parental consent, and Policy ACA allows
parental notification. The Toolkit, for its part, encourages parental
participation, and schools will involve parents unless the child requests
otherwise. Thus, unlike in Mirabelli, the presumption in District 27dJ is
that parents are involved and informed about the use of a chosen name.

The second distinction draws on the first. Because the presumption
in 27J is that parents are involved, the only time that the District’s
Toolkit would be applied to parents is when: (a) their child opts to use a
chosen name or pronoun flag at school and (b) tells school officials not to
tell their parents. At that point, the parents are impacted; otherwise,
they are not. Here, we know from the undisputed allegations and facts
that the older child in question disavowed her choice to use a chosen
name two years ago (FAC 9§ 135), “regrets” wanting to transition (id.
142), and has shown no desire, let alone taken any steps, to (a) use a
chosen name at school and (b) tell school officials that she doesn’t want
her parents to know. There are no facts or allegations that the younger
child has ever sought to use a chosen name at all.

It 1s well established that, to have standing to obtain an injunction,
a parent must show that they are being harmed now or “certainly” will
be in the future. Colo. Outfitters Assoc. v. Hickenlooper, 823 F.3d 537,
544-45 (10th Cir. 2016); Wisness v. Yocom, 433 F.3d 727, 732 (10th Cir.
2006). In their briefing and during oral argument, Appellants have based
their argument for standing entirely on the possibility that the children
In question might opt to use a chosen name in the future against their
parents’ wishes. As the Supreme Court has emphasized, “some day”
Intentions are not good enough to establish standing. Lujan v. Defenders
of Wildlife, 504 U.S. 555, 564 (1992). Mirabelli does not lower or change
this well-established, heavy burden to establish standing for injunctive
relief.
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The Supreme Court in Mirabelli seems to acknowledge this
standard by denying the request to lift the stay as to all California
parents and granting it only to the plaintiffs in the case who had
demonstrated, in the Court’s view, an ongoing application of the law to
them specifically. That is distinct from this case, where Appellants have
not demonstrated that the District’s policies concerning chosen names
are being applied to them now or certainly will in the future.

Finally, as a per curiam decision, Mirabelli carries less precedential
weight. It 1s not, as Justice Barrett confirmed in her concurrence, a
“conclusive merits judgment” and is, in fact, “preliminary.” Mirabelli,
2026 WL 575049, at *4 (J. Barrett, Concurring). Mirabelli should be
taken for what it is: a very brief decision, with no defined majority, in
response to an application for interim relief from a stay in a particular
case with limited application elsewhere.

Sincerely,

CAPLAN AND EARNEST LLC
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Elliott V. Hood

cc: Counsel of Record (via CM/ECF)



