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Plaintiffs John and Jane Doe hereby file this consolidated Reply in support of their
Motion for Preliminary Injunction against the Colorado Attorney General (the “Attorney
General”’), the Commissioner of the Colorado Department of Education (the
“‘Commissioner”), and School District 27J a/k/a 27J Schools (the “District”).

INTRODUCTION

In its Opposition, the District does not deny the Does’ allegation that the Parental
Exclusion Policy requires District schools to lie to parents when socially transitioning their
children in certain circumstances. That bears repeating: by policy, schools in the District
are lying to parents about what the schools are doing to their children. It is bad enough
that the Name Change Law requires schools to socially transition students without regard
to their parents’ wishes. Social transitioning is a significant form of psychological
treatment, particularly in children. And allowing minor children to decide for themselves
whether to undergo a social transition leaves them susceptible to their own imprudent
choices and the serious, life-long consequences a social transition can have.

The Parental Exclusion Policy’s secrecy requirement compounds the injury. Under
the Policy, when children merely assert their parents are “unsupportive” of the transition,
District schools cut parents out of their children’s lives without any further investigation.
Schools are not only failing to tell parents about the social transition but they are also
intentionally deceiving parents by referring to their children by their birth name and
pronouns in conversations with parents, despite referring to the children by their new
name and pronouns at school. Worse, school personnel are required to lie to parents if
parents ask whether their child is being socially transitioned. Deceiving parents about
their children’s social transition isolates children from the very people who love and care

for them most, just when they need them most.
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Opp’n at 6 n.3; see also id. at 24 (noting that parents are not informed of the transition
when “a student indicates that their family is not supportive” (cleaned up)). If a child makes
this statement, the District does not conduct any additional evaluation of the child’s
“health, well-being, and safety,” nor does it conduct any follow-up investigation with the
child’s parents to determine whether the child’s statement is accurate. Instead, if a child
says their parents are “not supportive,” the District will socially transition the child and
deceive their parents about it.

ARGUMENT

The Attorney General argues the Does’ Motion is subject to a heightened standard
because it seeks the “same . . . relief’ the Does seek on the merits. Atty. Gen. Opp’n at
5. Not so. A request for preliminary relief only seeks the “same relief’ as the merits when
the “order [granting preliminary relief], once complied with, cannot be undone,” even if the
defendant prevails on the merits. Prairie Band of Potawatomi Indians v. Pierce, 253 F.3d
1234, 1247 (10th Cir. 2001) (emphasis added). Here, if the Court were to grant the Does’
requested preliminary injunction and Defendants were to prevail on the merits, the Court
would simply vacate the preliminary injunction. And if the Does were to prevail on the
merits, the Court would convert the preliminary injunction into a permanent one and award
the Does nominal damages against the District. Accordingly, the Does’ Motion does not
seek the same relief they seek on the merits. /d. (holding preliminary injunction did not
seek “same relief’ as merits where effect of injunction was only “temporary”).

Defendants also argue the Does seek to alter the status quo. That’s wrong too.
When the Does filed suit prior to the start of the school year, A.D. had plans to de-
transition and, to the best of the Does’ knowledge, B.D. was not being transitioned. While

their children could seek to be transitioned under the Law and Policy during this school
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injured “in the relatively near future.” California v. Texas, 593 U.S. 659, 670 (2021);
Adarand Constructors, Inc. v. Pena, 515 U.S. 200, 2011 (1995); see also Buchwald v.
Univ. of New Mexico Sch. of Med., 159 F.3d 487, 493 (10th Cir. 1998). “Past wrongs are
evidence bearing on whether there is a . . . threat of repeated injury,” Tandy, 380 F.3d at
1283, and past wrongs establish standing where accompanied by “continuing, present
adverse effects,” Ward v. Utah, 321 F.3d 1263, 1269 (10th Cir. 2003) (cleaned up).

When evaluating standing, the Court “must assume . . . that each claim is legally
valid.” Citizen Ctr. v. Gessler, 770 F.3d 900, 910 (10th Cir. 2014). Here, the Does have
standing to seek prospective relief because the Law and Policy are (1) causing ongoing
harm and (2) create a realistic danger of future harm in the relatively near future.

1. The Law and Policy are causing ongoing harm.

a. The Policy currently restricts the Does’ access to important
information about their children.

Parents’ right to the care, custody, and control of their children includes the right to
obtain important information about their children at school. Willey v. Sweetwater Cnty.
Sch. Dist. No. 1 Bd. of Trustees, 680 F. Supp. 3d 1250, 1277 (D. Wyo. 2023). Accordingly,
parents have standing to challenge school policies that prevent parents from obtaining
important information about their children. Id.; see also FEC v. Akins, 524 U.S. 11, 21
(1998) (holding standing where plaintiff alleges “inability to obtain information . . . that, on
[plaintiff's] view of the law” must be disclosed); Citizen Ctr., 770 F.3d at 916 (same).

Here, the Parental Exclusion Policy requires school personnel to conceal important
information from parents about their children—i.e., the child’s asserted gender identity
and whether the child is being socially transitioned—unless the child authorizes

disclosure. LGBTQ+ Toolkit at 14; see also Compl. q 73. Specifically, the Policy requires
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school personnel to (1) deceive parents by referring to their children by their birth name
and the pronouns associated with their natal sex in parent-school communications and
(2) lie to parents in response to a direct question from them regarding whether a transition
is occurring. LGBTQ+ Toolkit at 14; see also Compl. {| 74—75. These requirements are
harming the Does, who “intend to seek . . . information [from the District regarding whether
their children are being socially transitioned] on a regular basis beginning in the 2024-25
school year.” Compl. § 150. Despite trying, the Does will be unable to get truthful
information from the District regarding whether their children are being socially
transitioned. This inability to obtain information is a sufficient ongoing injury to establish
standing to challenge the Policy. Willey, 680 F.Supp.3d at 1277.

Defendants cite John & Jane Parents 1 v. Montgomery County Board of Education
in support of their standing argument, but in that case the parents’ claim was much
narrower than the Does’ claims here. There, the parents specifically limited their claim to
seek access only to their children’s “gender support plan” and related information. 78
F.4th 622, 629 (4th Cir. 2023). But because the parents did not allege their children had
such a plan, the court concluded the parents’ alleged injury was speculative. /d. at 631.
Here, by contrast, the Does seek to ascertain whether their children are being
transitioned, which is information that indisputably exists. Because the Policy requires the
District to keep the transition secret, deceive parents, and refuse to disclose this
information to them, the Does have standing to challenge it prospectively.

b. The Law and Policy alter the decisional framework and require
the Does to change their behavior.

As the Does have explained, parents have the right to consent when the state

seeks to facilitate the social transition of their children. Pls.” Mem. Supp. Mot. Prelim.
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Injunc. (“Pls.” Mem.”) at 10-17. But under the Law and Policy, Defendants have created
a framework under which children may make that decision on their own. This decisional
framework itself usurps parental authority, encouraging children to consider whether they
want to socially transition, and giving them a means to do so in secret from their parents.
As the Supreme Court has held, the state may not “transfer the power” to make decisions
on major life decisions away “from . . . parents” absent sufficient cause. Parham v. J.R.,
442 U.S. 584, 603 (1979). Because the decisional framework created by the Law and
Policy transfers parental power to children and authorizes them to make those decisions
under the cover of state-supported secrecy, the Does have standing even if their children
never seek to be socially transitioned. Deanda v. Becerra, 96 F.4th 750, 757 (5th Cir.
2024) (holding father had standing to seek prospective relief regarding contraception
distribution program that “over[rode his] parental rights” despite no allegation his children
sought to obtain contraceptives); Parents United for Better Schs., Inc. v. Sch. Dist. of
Phila. Bd. of Educ., 166 Pa. Cmwlth. 462, 466 (1994) (same with respect to school
condom distribution program), cited with approval in Parents United For Better Schs., Inc.
v. Sch. Dist. of Phila. Bd. of Educ., 148 F.3d 260, 275 (3d Cir. 1998); Parents 1, 78 F.4th
at 644 (Niemeyer, J, dissenting) (concluding parents had standing to challenge policy
similar to Law and Policy even if children do not seek transition because it “invites minor
children to develop and implement a gender transition plan without the knowledge,
consent, or participation of their parents”).

In addition, the mere existence of the Law and Policy has required the Does to
“curtail their [behavior]” in response. Friends of the Earth, Inc. v. Laidlaw Env’t Servs.

(TOC), Inc., 528 U.S. 167, 184 (2000); see also Parents 1, 78 F.4th at 641 (Niemeyer, J,
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dissenting) (concluding parents had standing to challenge similar policy because it
caused “the dynamics and dialogue between parent and child [to] change on an ongoing
basis”). Specifically, the Does are now required to “speak with their children about gender-

LTS

identity related issues they otherwise would not discuss with them,” “self-censor their
speech” with B.D. to avoid giving her the impression they would not approve of a social
transition (lest she seek to transition in secret), and “monitor their children’s activities at
school more closely than they otherwise would.” Id. {[{] 154-56. Because the Does are
required to engage in these behavioral modifications to counter the impact of the Law and

Policy on their relationships with their children, the Does are suffering ongoing harm.

2. The Does face a “realistic danger” of future harm.

The Does are also suffering the threat of future harm. While A.D. presently
identifies as a girl again and has taken certain steps toward de-transitioning at school,
her “gender journey is not complete.” Compl. § 7. Instead, she is likely to continue to
struggle with feelings of transgender identification for the foreseeable future:

¢ In youth, coming to have a gender identity can be a process, and A.D. only
recently (March 2024) began feeling like a girl again after approximately five
years. Id. §[ 135. While A.D. currently feels like a boy, there is a part of her that
does not yet feel comfortable in a female body, and she is still trying to
understand those feelings and get back to her prior self. A.D. Decl. § 12.

e Opver the five years A.D. has identified as a boy, she has gone through other
periods—like this one—where she has not felt a transgender identification, yet
the transgender identification returned. Compl. §] 135.

e A.D. is still suffering from the underlying conditions that likely triggered her
transgender identification in the first place, a fact that makes the reappearance
of her transgender identity more likely. /d. q 136.

e Socially transitioning makes it likely that the young person’s transgender
identification will persist, Anderson Decl. q[]] 37-42, and A.D. was socially
transitioned at school for two school years, a fact that makes it likely that her
transgender identity will persist, Compl. q 137. Indeed, A.D.’s transgender
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identity was perpetuated in part by being affirmed through her social transition
at school. Id. §] 127; see also A.D. Decl. § 12.

e The social pressures on A.D. to re-identify as a boy are high. /d. ] 138. A.D.’s
friend group includes many children who identify as LGBTQ+, and District
personnel at A.D.’s school are supportive of students with a LGBTQ+
identification. /d. q[]] 139—40.

On these facts, there is a “realistic danger” A.D. will seek to re-transition under the Law
and Policy “in the relatively near future.” California, 593 U.S. at 670; Adarand
Constructors, 515 U.S. at 211; see also Parents 1, 78 F.4th at 626 (noting that case would
have been different if parents had alleged their children were “struggling with issues of
gender identity”). This danger puts the Does’ parental rights at risk. Indeed, because the
District previously socially transitioned A.D., she—and by extension, her parents—are
suffering “continuing, present adverse effects” from the District’s prior acts. Ward, 321
F.3d at 1269.

In addition, while the case for future harm in connection with B.D. is not as strong
as with A.D., the same conclusion applies to B.D. The District is “encouraging” B.D. and
other students in her class to “evaluate whether they feel like they might [have a
transgender identification]” despite the fact B.D. is “too immature to process” that
information. Compl. 9] 145—47. Moreover, B.D., like her older sister, faces pressure from
both her friend group and District personnel to identify as a boy. /d. ] 142—-145. And as
discussed, the Policy provides B.D. the authority to decide to socially transition and to do
so in secret from her parents. On these facts, the District is laying the groundwork for B.D.
to come to have a transgender identification, just like her sister.

The Commissioner argues the Does lack standing predicated on future harm

because “A.D. stopped identifying as male before” the passage of the Law. Comm’r Opp’n

10
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at 9. Similarly, the District argues the Does lack standing because the current version of
its “policies regarding parental disclosure were enacted after [A.D.] had been allowed to
use a chosen name and pronoun at school, without parental consent.” District Opp’'n at
14. These arguments are meritless. The Does seek prospective relief preventing future
implementation of the Law and the current version of the Policy against them. The Law
and current version of the Policy are merely new and revised legal provisions that
continue the Does’ constitutional injury caused by the prior version of the Policy. The mere
passage of a new statute that embodies past practices or the minor revision of a
preexisting police does not defeat standing. See 303 Creative LLC v. Elenis, 600 U.S.
570, 583 (2023) (holding plaintiff has standing when the government “has a history of past
enforcement against nearly identical conduct”).

Finally, the cases Defendants cite are distinguishable. In none of those cases had
the school previously socially transitioned the child at issue, nor did the parents allege
facts establishing the type of future harm that is present here. In Parents 1, as discussed,
the parents limited their claim to the school’s failure to disclose a “gender support plan”
that may or may not have existed. 78 F.4th at 630. In Parents Protecting Our Children,
UA v. Eau Claire Area School District, the court concluded standing was lacking because
the policy at issue had never been applied, and it was unclear how it would operate in
practice. 95 F.4th 501, 505—-06 (7th Cir. 2024 ) (“All we have before us is a policy on paper
without concrete facts about its implementation”). Here, by contrast, the text of the Law
and Policy are clear, and the District previously socially transitioned A.D. Similarly, in
Parents Defending Education v. Linn-Mar Community School District, the children in

question had not previously been socially transitioned, and the parents’ alleged only that

11
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their children “could potentially” implicate the policy at issue. 629 F. Supp. 3d 891, 901,
903 (N.D. lowa 2022), opinion vacated, appeal dismissed, 83 F.4th 658 (8th Cir. 2023)).
The Does’ allegations of future harm are far more compelling here.

B. The Does are likely to succeed on their substantive due process and First
Amendment claims.

1. The Does allege straightforward application of parental rights
case law.

The Supreme Court and Tenth Circuit have long held parents have the rights (1)
to consent when the state seeks to provide their children healthcare treatment, (2) to
consent when the state seeks to make important decisions in the lives of their children,
and (3) to the integrity of their family. Pls.” Mem. at 10-17. Defendants contend the Does
are asking the Court to extend their rights in violation of Washington v. Glucksberg, 521
U.S. 702 (1997). But the Does are asking for nothing more than a straightforward
application of the logic of Supreme Court and Tenth Circuit precedent to the facts here.

The Supreme Court first held the constitution protects parents’ right to the custody,
care, and control of their children over a century ago. Meyer v. Nebraska, 262 U.S. 390,
402 (1923); see also Wisconsin v. Yoder, 406 U.S. 205, 232 (1972) (noting that parental
right is “established beyond debate as an enduring American tradition”). Parents are not
required to demonstrate the existence of this right anew in every case. Instead, the
question is whether the claims at issue fall within the logic of the previously recognized
right. See, e.g., Troxel v. Granville, 530 U.S. 57, 65-66 (2000) (plurality op.) (evaluating
whether statute violated parental right to control child visitation without considering
historical analysis); id. at 77—78 (same) (Souter, J., concurring); id. at 80 (same) (Thomas,
J., concurring); Dubbs v. Head Start, Inc., 336 F.3d 1194, 1203 (10th Cir. 2003) (noting

parental right to consent to healthcare treatment “fall[s] within” previously announced
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founding (or second founding) generation would have thought schools could deviate from
parents’ wishes regarding their children’s gender identification. And in light of “Western
civilization concepts of the family,” which acknowledge “broad parental authority,”
Parham, 442 U.S. at 602, parents’ right to consent when the state socially transitions their
children is “implicit in the concept of ordered liberty,” Glucksberg, 521 U.S. at 721.

2. The Does are likely to succeed on all three of their theories.

Under a straightforward application of precedent, the Does are likely to succeed
on their claims that the Law and Policy violate their parental rights.

a. Parents have the right to consent when the state seeks to
perform healthcare treatment on their children.

Defendants argue social transitioning is not “medical treatment.” District Opp’n at
19; Comm’r Opp’n at 3. The “example” expert affidavit the Commissioner submitted says
the same thing. Affidavit of Dr. Scott Leibowitz (ECF 27-3) q 30. But this argument is mere
wordplay. The Does have never suggested social transitioning is “medical” treatment, like
an injection or a drug would be. Instead, the Does’ position is that social transitioning is
“‘psychological” treatment, and that its impact on children is so significant the state must
obtain parental consent before performing it. See Anderson Decl. [ 10. The parental right
plainly applies to significant “psychological”’ treatment. Parham, 442 U.S. at 587
(discussing parental right to direct child’s “mental health care”); Colon v. Collazo, 729 F.2d
32, 34 (1st Cir. 1984) (holding parents have right to make mental healthcare decisions for
minor children). And contrary to Defendants’ suggestion, it is irrelevant whether school
officials have the subjective intent to provide children treatment when they socially

transition them. Social transitioning is a form of psychological treatment in children

regardless of the subjective beliefs of school officials.
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Defendants also claim social transitioning is not a form of “treatment” at all, but
rather that it merely “accords [children] the basic level of respect expected in a civilized
society.” District Opp’n at 20 (cleaned up); see also Comm’r Opp’n at 14 (similar). But in
making this argument, Defendants simply bury their heads in the sand to the contrary
authorities the Does cite in their Memorandum, Pls.” Mem. at 10-13, including: (1) Lamb
v. Norwood, 899 F.3d 1159 (10th Cir. 2018); (2) Dr. Anderson’s declaration; (3) the Final
Cass Review; (4) Dr. Zucker’s article; (5) the views of various medical associations,
including the American Academy of Pediatrics, the Endocrine Society, and the American
Medical Association; and (6) the United States Department of Health and Human
Services. Together, these authorities establish social transitioning is a significant form of
healthcare treatment, particularly in minors. /d.

Instead, Defendants rely on a handful of district court decisions concluding
otherwise. But Defendants failed to inform the Court that every one of those cases is
currently on appeal, has been vacated, or was a preliminary decision that is subject to
further proceedings. See, e.g., Doe v. Del. Valley Reg’l H.S. Bd. of Educ., No. 24-00107
(GC) (JBD), 2024 WL 706797, at *5-12 (D.N.J. Feb. 21, 2024) (temporary restraining
order denied; case pending in district court); Willey, 680 F. Supp. 3d at 1274 (preliminary
injunction partially granted/denied; case pending in district court); Regino v. Staley, No.
2:23-cv-00032-JAM-DMC, 2023 WL 4464845, at *2-5 (E.D. Cal. July 11, 2023), appeal
pending (9th Cir.); Foote v. Town of Ludlow, No. CV 22-30041-MGM, 2022 WL 18356421,
at *4 (D. Mass. Dec. 14, 2022), appeal pending (1st Cir.); Littlejohn v. Sch. Bd. of Leon
Cnty, 647 F. Supp. 3d 1271, 1273 (N.D. Fla. 2022), appeal pending (11th Cir.); John and

Jane Parents 1 v. Montgomery Cnty. Bd. of Educ., 622 F. Supp. 3d 118, 128-30 (D. Md.
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2022), vacated by 78 F.4th 622 (4th Cir. 2023). Moreover, all of those cases were decided
before publication of the Final Cass Review, which concluded social transitioning is an
“active intervention [that] may have significant effects on [youth] in terms of their
psychological functioning and longer-term outcomes.” Final Cass Review at 158.

While the “example” expert affidavit the Commissioner submitted is over four years
old—and is thus fatally unreliable—that affidavit supports the characterization of social
transitioning as a form of psychological treatment. In it, Dr. Leibowitz previously alleged
that social transitioning is “a useful and important tool used by clinicians” to “improve
psychological and emotional functioning” of the child through the creation of a “therapeutic
environment.” Leibowitz Aff. {[]] 22, 26. This is “treatment” by any other name. Further, Dr.
Leibowitz acknowledged that a social transition can avoid “poor mental health outcomes”
in all “gender nonconforming youth,” even those “who are not necessarily gender
dysphoric.” Id. [ 46. While the record belies any suggestion that socially transitioning
every child who asks for it is uniformly beneficial, it indisputably establishes that social
transitioning is a form of psychological treatment. And as Dr. Cass advises, “parents
should be actively involved in decision making [regarding whether to socially transition
youth] unless there are strong grounds to believe that this may put the child or young
person at risk.” Final Cass Review at 164.

The Commissioner also claims that if the Court holds schools must obtain parental
consent before socially transitioning children, there is no limiting principle that would keep
such a holding from applying to school-based counseling. But unlike social transitioning,
school-based counseling is not on its face a significant form of psychological treatment

with potentially serious life-long consequences. Instead, most school-based counseling
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involves routine, beneficial discussions with a trusted advisor, which are constitutionally
permissible. See Thomas v. Evansville-Vanderburgh Sch. Corp., 258 F. Appx. 50, *54 (7th
Cir. 2007) (holding routine conversations between child and school counselor did not
violate parental right). To be sure, if a school counselor were to perform a sustained
course of experimental hypnotherapy on a student, for example, those actions might give
rise to an as-applied constitutional challenge. Gruenke v. Seip, 225 F.3d 290, 307 (3d Cir.
2000) (noting that “school-sponsored counseling” can “overstep the boundaries of school
authority and impermissibly usurp” the parental right). But this line between routine,
beneficial discussions, on the one hand, and significant interventions like a social
transition, on the other hand, is an easy one to apply. For the same reason, a school
nurse may put a Band-Aid on a child’s paper cut but may not perform surgery on the child.

Defendants also contend the Law and Policy are permissible because they do “not
stop the Does from pursuing the healthcare they deem appropriate.” Comm’r Opp’n at 17.
But this argument fundamentally misunderstands the Does’ claim. The Does have the
right to consent when the state seeks to provide healthcare treatment to their children;
whether the Does can pursue other treatment is immaterial. Moreover, a social transition
may interfere with parents’ right to pursue a different treatment paradigm they believe is
best for their child. This is especially true in light of the Policy’s secrecy and deception
provisions; parents cannot provide effective mental healthcare treatment for their children
if schools are keeping secrets from and deceiving them.

Defendants point out that the Law and Policy do not require children to be
diagnosed with gender dysphoria before schools socially transition them. While true, this

fact does not help Defendants. As an initial matter, neither the Law nor Policy exclude
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students who have gender dysphoria. Thus, some subset of the children who are being
socially transitioned necessarily have gender dysphoria. Moreover, socially transitioning
a transgender-identifying child whose psychological distress is sub-threshold for gender
dysphoria—or even the hypothetical child who has no psychological distress—is no less
treatment than if the child has full-blown gender dysphoria. Leibowitz Aff. [ 46 (noting
alleged psychological benefit of social transition in children “who are not necessarily
gender dysphoric”). Defendants’ argument is like saying giving a child Tylenol loses its
character as “treatment” if the child does not actually have a severe headache. That is
plainly wrong. And considering the serious psychological impact of social transitioning in
children—an impact A.D. experienced, Compl. ] 127 (A.D.’s “transgender identity was
perpetuated by being affirmed through her social transitioning”)—this practice must end.

Trying another tack, the District contends parents’ rights are violated only when the
government “compel[s]” their children to take some act. Dist. Opp’n at 18. But this
argument is inconsistent with binding authority. See PJ ex rel. Jensen v. Wagner, 603
F.3d 1182, 1197 (10th Cir. 2010) (noting the constitution protects “parents’ decisions
regarding their children’s medical care”); Dubbs, 336 F.3d at 1203 (noting parents’ “right
to control the upbringing, including the medical care, of a child”). The result in those cases
would not have been different if the children had voluntarily sought healthcare treatment
from the state.

Moreover, the cases the District cites—which involved state-run health clinics that
distributed contraceptives to minors—are distinguishable. First, unlike social transitioning,
children have a decisional privacy right to obtain contraceptives. Anspach v. City of Phila.,

503 F.3d 256, 262 (3d Cir. 2007) (citing Carey v. Population Servs. Intl, 431 U.S. 678
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(1977) (plurality op.)); Doe v. Irwin, 615 F.2d 1162, 1166 (6th Cir. 1980) (same). Second,
unlike schools—where attendance is compulsory and where the state has plenary control
over the child during the school day, Colo. Rev. Stat. Ann. § 22-33-104—health clinics
“have no authority” over children seeking contraceptives. Anspatch, 503 F.3d at 265, 268;
see also Alfonso v. Fernandez, 195 A.D.2d 46, 606 N.Y.S.2d 259 (N.Y. App. Div. 1993)
(holding school-based condom distribution program violated parental rights). Third, unlike
District schools, health clinics are not active participants with the child in the concealment
of the child’s activities from parents. Fourth, unlike health clinics, schools have ongoing
relationships with parents that require regular interactions with them in which disclosure
can—and should—be made.

Further, a holding that compulsion is a necessary component of a parental rights
claim would give the state far too much leeway to interfere with the family. Under such a
holding, it would be constitutionally permissible for schools to employ doctors to provide
medication to willing children. But see Mario V. v. Armenta, No. 18-CV-00041-BLF, 2021
WL 1907790 (N.D. Cal. May 12, 2021) (holding public school teacher violated parents’
rights by conducting blood-sugar tests on students despite the fact students willingly
engaged in such tests). It would be constitutionally permissible for schools to hold a
“‘Grandparent Visitation Day” for willing children. But see Troxel, 530 U.S. at 65-66
(plurality op.) (holding parents have right to determine persons with whom the child
associates without mentioning wishes of child). And it would be constitutionally
permissible for school personnel to retain custody of a child who ran away from home.
But see Gomes v. Wood, 451 F.3d 1122, 1128 (10th Cir. 2006) (holding state may maintain

temporary custody of child only “in an emergency situation” (cleaned up)). The Court
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should thus reject the District’s argument that compulsion is a necessary component of a
parental rights claim.

b. Parents have the right to consent when the state makes the
decision to socially transition their children.

Even if social transitioning were not healthcare treatment (and it is), parents have
the right to consent when the state decides to socially transition their children. The District
contends it is merely “honor[ing the child’s] choice” as to their gender identification. District
Opp’n at 22. But again, compulsion is not a necessarily element of a parental rights claim.
Regardless, Defendants may not so easily duck responsibility for their own actions. By
actively participating with children, both in the transition and the parental deception, the
District is enabling children to make a major life choice on their own. But “[m]ost children,
even in adolescence, simply are not able to make sound judgments concerning many
decisions.” Parham, 442 U.S. at 602 (emphasis added). And “[s]imply because the
decision of a parent is not agreeable to a child or because it involves risks does not
automatically transfer the power . . . [away] from the parents.” Id. The Law and Policy
authorize children to make major life decisions before they are competent to do so.

Defendants also invoke the line of cases holding parents do not have a right to
dictate what schools teach their children, see, e.g., Brown v. Hot, Sexy & Safer Prods.,
Inc., 68 F.3d 525, 534 (1st Cir. 1995), or how schools teach children, including things like

M

“the hours of the school day,” “the timing and content of examinations,” and “the
individuals hired to teach,” Blau v. Fort Thomas Pub. Sch. Dist., 401 F.3d 381, 395-96
(6th Cir. 2005). But these cases are not remotely analogous to social transitioning.

Whereas public schools’ core purpose is to “educat[e]”’ students, Colo. Const. art. IX sec.
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2, schools have no special role—much less competence—in deciding whether a child
should be socially transitioned.

Moreover, the rationale underlying the Brown / Blau line of cases is that giving
parents the right to dictate what or how schools educate students would present
intractable management problems for schools because different sets of parents would
invariably want their children to be taught conflicting things or subject to different rules.
Brown, 68 F.3d at 534 (noting that “[i]f all parents had a . . . constitutional right to dictate
... what the schools teach their children, the schools would be forced to cater a curriculum
for each student”). Social transitioning does not present this concern. Schools can defer
to parents’ wishes regarding the transition of their own children without impacting other
parents’ rights. Indeed, the District already requires parental permission for a host of
school-based activities, like field trips, the distribution of medication, and organized
sports. See Field Trips and Excursions, attached as Ex. C; Administering Medication to
Students, attached Ex. D; Constitution of the Colorado High School Activities Association
§ 1780, attached as Ex. E. Accordingly, the logic of Brown / Blau does not apply here.

The Commissioner contends parents do not have the right to “override a state’s
nondiscrimination laws” as applied in schools, Comm’r Opp’'n at 12, but the case she
cites—Runyon v. McCrary—is inapposite. Runyon held that parents do not have the right
to send their children to racially segregated schools in violation of the Equal Protection
Clause and 42 U.S.C. § 1981. 427 U.S 160, 178 (1976). That is not remotely analogous
to the right the Does advance. The Does do not assert the right (nor do they want) to send
their children to schools without transgender-identifying students. Rather, they assert only

the right to parent their own children.

21



Case No. 1:24-cv-02185-CNS-SBP Document 34  filed 09/03/24 USDC Colorado
pg 31 of 40

Defendants also suggest schools are required to enact policies prohibiting
discrimination based on gender identity under the new regulations interpreting Title 1X.
District Opp’n at 3 n.2 (citing 34 C.F.R. § 106.31); Comm’r Opp’'n at 17, 22 (citing 34
C.F.R. § 106.2). But courts in other jurisdictions have enjoined those regulations because
they exceeded the Executive Branch’s statutory authority, see, e.g., State of Tennessee
v. DOE, 104 F.4th 577 (6th Cir. 2024 ), and the Supreme Court recently rejected the United
States Department of Education’s efforts to stay those rulings, see DOE v. Louisiana, No.
24A78, 2024 WL 3841071 (U.S. Aug. 16, 2024). In any event, those new regulations (like
their predecessors) acknowledge “the right of parents to act on behalf of their minor child,”
which would include the right to determine the child’s gender identity in the school setting.
34 C.F.R. 106.6(g); see also Nondiscrimination on the Basis of Sex in Education
Programs or Activities Receiving Federal Financial Assistance, 2024 WL 1833438, 89 FR
33474-01, *33822 (Apr. 29, 2024) (providing that “nothing in Title IX or the final regulations
may be read in derogation of any legal right of a parent . . . to act on behalf of a minor
child”). Accordingly, Title IX does not forbid schools from obtaining parental consent or
notifying parents when socially transitioning their children. And even if it did, it would be
unconstitutional for the same reasons the Law and Policy are unconstitutional.

c. Social transitioning children without parental consent constitutes
an unwarranted intrusion in the family.

The District argues the Does’ family integrity claim fails because they did not allege
Defendants “intended” to interfere with the family. District Opp’n at 23. This argument is
mystifying. The Complaint alleges the Law and Policy “are directed at the parent-child
relationship with knowledge that schools’ conduct will adversely affect that relationship.”

See Compl. [ 183. This is precisely the legal test for this claim. Griffin v. Strong, 983 F.2d
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1544, 1548 (10th Cir. 1993). Moreover, Defendants’ intent to override parental consent
and forego parental notice is manifest on the face of the Law and Policy.

The Commissioner suggests school personnel have free speech rights to refer to
children by a name other than the one chosen by parents, but this suggestion is absurd.
Teachers do not have a right to override fit parents’ choice of a name for their child. The
Commissioner also contends the right to family integrity protects only “physical removal
of the child from the parents’ custody.” Comm’r Opp’n at 18. But she does not cite a single
case arriving at such a holding, and numerous courts have held the right is not so limited.
See, e.g., Patel v. Searles, 305 F.3d 130, 134, 140 (2d Cir. 2002) (holding state action
that created “mistrust among the members of [plaintiff's] family towards him” violated right
to family integrity); Gruenke, 225 F.3d at 307 (holding school’s interference with
management of “family crises” violated right to family integrity); Arnold v. Bd. of Educ. of
Escambia Cnty., 880 F.2d 305, 313 (11th Cir. 1989) (holding “coerc[ing] a minor to refrain
from discussing . . . an intimate decision” with parents violated right to family integrity).
The right to family integrity encompasses parent’s “right, when confronted with the state’s
attempt to make choices for them, to choose for themselves” what is best for their
children. Valdivieso Ortiz v. Burgos, 807 F.2d 6, 8 (1st Cir. 1986). Defendants have

violated that right here.

3. The Law and Policy do not satisfy any standard of review.

Because the parental right is fundamental, strict scrutiny applies. Yet the Law and
Policy violate any standard of review, including rational basis review. Defendants
articulate their alleged interests in various ways, but they all boil down to Defendants’
assertion that the Law and Policy (1) promote student “safe[ty]” and (2) prevent

“discrimination” against transgender-identifying students. District Opp’'n at 24; Comm’r
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Opp’n at 15. To the extent Defendants’ invocation of student “safe[ty]” is meant to suggest
the Law and Policy are designed to protect children from parental abuse, the Does have
already explained why that alleged purpose fails. Pls.” Mem. at 20—-21. Laws that presume
parents will harm their children are categorically unconstitutional. /d.

Further, the prevention of discrimination fails rational basis review. While this may
be a legitimate interest in cases involving transgender-identifying adults, it is not a
legitimate interest with respect to transgender-identifying minors, at least absent parental
consent. Gender identity is mutable, especially in minors, and transgender-identifying
minors may have acquired their transgender identity due to any number of “cultural and/or
social factors” indicating the child is likely to desist. Anderson Decl. q[ 9, 26. A minor’s
request to be socially transitioned should begin an individualized evaluation process—
involving the minors’ parents—designed to determine whether the child’s identity is likely
to be permanent and whether it would benefit the child to be socially transitioned. /d. [
29-35. Considering (1) the likely transitory nature of minors’ transgender identity, id. [ 27,
(2) the possibility that social transitioning will cause that identity to persist, id. §[{] 37—42,
and (3) the serious ramifications of persistence on the remainder of the child’s life course,
id. 11 60-62, it is irrational for Defendants to rely solely on minors’ self-attestation of their
gender identity in determining whether to socially transition them. And if parents say “no”
to their child’s transition, then—absent a finding of parental unfithess—that decision
controls, and Defendants lack any anti-discriminatory interest with respect to that child.

Moreover, and for the same reasons, socially transitioning every child who asks
for it is not rationally related to the prevention of discrimination. As noted, most children

with a transgender identity will desist. /d. §] 27. Socially transitioning a child who otherwise
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would desist is psychologically harmful to them. Indeed, “[s]ocially transitioning every
young person who . . . asks . . . without further evaluation is a ‘one-size-fits-all’ treatment
approach that fails to account for the broader and unique issues the young person may
be facing.” Id. §] 53. This type of categorical decision-making is the antithesis of the
means-end fit required by rational basis review, Dias v. City & Cnty. of Denver, 567 F.3d
1169, 1183 (10th Cir. 2009), much less the narrow tailoring required by strict scrutiny.

The District also argues the Policy’s secrecy and deception requirements prevent
discrimination, but that argument fares no better. The District fails to explain how keeping
secrets from or deceiving “unsupportive” parents prevents discrimination against
transgender-identifying children. Under the Law and Policy, “unsupportive” parents have
no power to halt the social transition. Accordingly, keeping parents in the dark does not
protect the child from discrimination at school in any way. See Mirabelli v. Olson, No. 3:23-
cv-00768-BEN-WVG, 2023 WL 5976992, at *14 (S.D. Cal. Sept. 14, 2023) (“The reasons
proffered by the defendants [for parental secrecy do not] pass . . . the rational basis
test[].”); Willey, 680 F. Supp. 3d at 1277 (holding that “preclude[ing] . . . school district
personnel . . . from answering . . . a parent’s or guardian’s inquiry as to whether their child
is being called by other than their legally given name . . . creates a likely constitutional
problem”); Ricard v. USD 475 Geary Cnty., KS Sch. Bd., No. 522CV04015HLTGEB, 2022
WL 1471372, at *8 n.12 (D. Kan. May 9, 2022) (noting that “there are real questions”
whether parental secrecy “would satisfy even the rational basis standard”).

Finally, the District points out the Policy “encourage[s]”’ children to involve their
parents. District Opp’'n at 4. But that's not good enough. The District is socially

transitioning children. The District thus has the obligation to tell parents what it is doing.
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Colo. May 16, 2024), appeal filed (10th Cir.). Here, unlike the situation in Lee, because
the Law and Policy implicate the Does’ substantive due process right to consent, the Law
and Policy give rise to the procedural due process right to notice and an opportunity to be
heard. And because the Law and Policy do not require these procedures, they violate
procedural the Does’ due process rights.
Il. THE DOES’ HARM IS IMMINENT AND IRREPARABLE

Defendants argue the Does’ harm is not sufficiently imminent to justify preliminary
relief, but as the Does have shown, Section I.A., supra, they are suffering both ongoing
harm and a realistic danger of harm in the relatively near future. Indeed, considering A.D.
only recently started feeling like a girl again and is still not comfortable in her body, now
is an especially precarious time for her. On these facts, the Does have established a “clear
and present need for equitable relief.” Heideman v. S. Salt Lake City, 348 F.3d 1182, 1189
(10th Cir. 2003) (cleaned up); see also Awad v. Ziriax, 670 F.3d 1111, 1131 (10th Cir.
2012) (holding plaintiff’'s showing of standing demonstrated imminence sufficient to justify
preliminary relief); Missouri v. Biden, No. 4:24-CV-00520-JAR, 2024 WL 3104514, at *27
(E.D. Mo. June 24, 2024) (noting that the “analysis of irreparable harm largely overlaps
with [the] analysis of injury . . . for Plaintiffs’ standing”).

The Commissioner also argues the Does’ injury is not irreparable, contending that
a deprivation of constitutional rights does not per se establish irreparable harm. This
argument also falls short. The case the Commissioner cites involved an alleged violation
of the separation of powers. Leachco, Inc. v. Consumer Prod. Safety Comm’n, 103 F.4th
748, 755 (10th Cir. 2024), petition for cert. filed (U.S. Aug. 8, 2024) (No. 24-156). While

violations of the separation of powers may not give rise to irreparable harm, this
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conclusion is not applicable to cases involving deprivations of individual constitutional
rights, including the parental right. Free the Nipple-Fort Collins, 916 F.3d at 806
(concluding that “[a]ny deprivation of any constitutional right” gives rise to irreparable
harm); see also Willey, 680 F. Supp. 3d at 1288 (holding deprivation of parental right
constituted irreparable harm). Accordingly, the Does’ harm here is irreparable.
lll. THE OTHER PRELIMINARY INJUNCTION FACTORS FAVOR THE DOES

The last two preliminary injunction factors—the balance of harms and the public
interest—also tilt decidedly in the Does’ favor. The District argues a preliminary injunction
would be harmful to all students in the District, but the Does seek preliminary relief as
applied to their children only. And because the Does have the right to consent when the
state attempts to socially transition their children, other children in the District do not suffer
any cognizable harm when the Does say “no.”
IV. THE ATTORNEY GENERAL IS A PROPER DEFENDANT

Finally, the Attorney General argues he is not a proper defendant, but he has not
made a sufficient showing to warrant such a conclusion. The Name Change law provides,
among other things, that school districts must enact policies implementing the Law’s
“‘chosen name” requirements. Colo Rev. Stat. § 22-1-145(5). By statute, the Attorney
General has the authority to bring an enforcement action against “any government
authority” for violating state law. Colo Rev. Stat. § 24-31-113. Thus, the Attorney General
has the authority to enforce the Name Change Law by filing enforcement actions against
non-compliant school districts. See Chamber of Com. of U.S. v. Edmondson, 594 F.3d
742, 758, 760 (10th Cir. 2010) (holding similarly worded statute authorized Ex Parte

Young suit against Oklahoma attorney general). In addition, the Attorney General is
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The Attorney General points out that the District is not currently violating the Law,
but that is irrelevant. On the merits, the Does seek an injunction against the Law on its
face, so the interests at stake extend beyond the one school district implicated here. To
afford the Does complete relief on this record, the Attorney General must remain a party.

CONCLUSION

For the foregoing reasons, the Court should grant the Does’ Motion for Preliminary

Injunction.
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under the guise of transgender identity. No one is suffering more than gay kids. In Canada,
where I practice, and in the U.S., physicians provide what’s euphemistically known as
“gender-affirming care” to patients as young as 8, and the leading transgender health
association has opened the door to interventions at even earlier ages. Under this
framework, those who feel uncomfortable with their bodies may receive a medical regimen
including puberty blockers, cross-sex hormones and sex-change surgeries. These
interventions typically stunt, remove or irreversibly modify a patient’s sexual
development, genitals and secondary sex characteristics. Any endocrinologist or other
physician who rejects this approach is alleged to be endangering the health and even the
life of his patients.

But are these patients really “transgender”? Research shows that some 80% of children
with “gender dysphoria” eventually come to terms with their sex without surgical or
pharmaceutical intervention. Multiple studies have found that most kids who are confused
or distressed about their sex end up realizing they’re gay—nearly two-thirds in a 2021
study of boys. This makes sense: Gay kids often don’t conform to traditional sex roles. But
gender ideology holds that feminine boys and masculine girls may be “born in the wrong
body.”

In this light, “gender-affirming care” looks a lot like conversion therapy. In the past, it took
the form of electroshock therapy, chemical castration and even lobotomy. Now it takes the
form of rendering teenagers sterile and sexually dysfunctional for life. Clinicians from the
main U.K. transgender service referred to prescribing puberty blockers as “transing the
gay away”—a play on the description of old-fashioned conversion-therapy as “praying the
gay away.” A clinician who resigned from the U.K. service accused it of “institutional
homophobia.” Clinicians at the service had a “dark joke” that “there would be no gay
people left at the rate Gids”—the Gender Identity Service—“was going.”

Consistent with conversion therapy, physicians are telling young gays and lesbians that
something is wrong with them, based on a regressive view of what it is to be male or
female. Also consistent with previous efforts to cure homosexuality: The resulting
interventions often create lifelong medical problems, both physical and mental. Contrary

https://www.wsj.com/articles/most-transgender-kids-turn-out-to-be-gay-gender-affirming-care-conversion-therapy-58111b2e Page 2 of 4
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to advocates’ claims, there’s no evidence that puberty blockers, cross-sex hormones, or

surgeries reduce the risk of suicide.

Children who take this road face a lifetime of pain, infertility and anguish. They deserve
real mental-health care to address common underlying comorbidities, not mind- and body-
altering medical interventions that try to make them into something they aren’t.

Fifty years ago, the medical assault on homosexuals began to end. Now society has been
told that accepting transgender identity is the same as accepting gays and lesbians. But it
isn’t. Even well-intentioned acceptance of transgender identity disproportionately harms
them. One day perhaps professional organizations like the Endocrine Society and the
American Academy of Pediatrics will follow the evidence, as the APA did in 1973. Until then,
gay kids will continue to suffer from an injustice that was supposed to end 50 years ago.

Dr. Eappen is a practicing endocrinologist in Montreal and a senior fellow at Do No Harm.

Appeared in the December 15, 2023, print edition as ‘Most ‘Transgender’ Kids Turn Out to Be Gay’.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No. 1:24-cv-02185-CNS-SBP

JOHN AND JANE DOE,
Plaintiffs,
V.

PHILIP WEISER, in his official capacity as Attorney General of the State of Colorado;
SUSANA CORDOVA in her official capacity as Commissioner of the Colorado
Department of Education; and

SCHOOL DISTRICT 27J a/k/a 27J SCHOOLS, in its official and personal capacities,

Defendants.

DECLARATION OF A.D.

I am the individual referred to as “A.D.” in this lawsuit. | hereby declare as follows:

1. | am the oldest daughter of the plaintiffs in this lawsuit.

2, | am a minor child. | am of sound mind and have personal knowledge of the
matters set forth herein.

3. When | met with my high school counselor (the person identified in the
Complaint as the “Counselor”) during my freshman year in high school, | informed her |
felt like a boy and that | would like to be known as “Z.D.” She offered to change my records
in Infinite Campus. | asked her not to change my name in Infinite Campus because | knew
my parents would be able to see the change and | did not want them to know | was being

socially transitioned at school.

4, In March 2023, | showed the Counselor an email my mom had sent me. At

that time, my mom had learned that | ordered a breast binder from a company that offered
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