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V.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

Plaintiff,
Case No. 1:23-¢cv-02321-JDB

Defendants.

public records and information from government websites under Rule 201 of the Federal Rules of

PLAINTIFF’S REQUEST FOR JUDICIAL NOTICE

Plaintiff Simon Ateba hereby requests the Court to take judicial notice of the following

Evidence:

1.

known within [this] court’s territorial jurisdiction” and “can be accurately and readily determined
from sources whose accuracy cannot reasonably be questioned.” Fed. R. Ev. R. 201(b). As

demonstrated in the Declaration of Eric A. Sell, attached hereto as Ex. F, the materials were

Brief of Amicus Curiae The White House Correspondents’ Association, Karem v.
Trump, Case No. 19-5255 (D.C. Cir. Jan. 13, 2020) (Attached as RJN Exhibit A).

Transcript of Oral Decision, CNN v. Trump, 1:18-cv-02610-TJK, at *7:19-22 (D.D.C.
Nov. 16, 2018), Decision (ECF 22) (Attached as RIN Exhibit B).

Congressional News Media and the House and Senate Press Galleries 4, Congressional
Research Service (April 13, 2017), available at
https://crsreports.congress.gov/product/pdf/R/R44816 (Attached as RIN Ex. C).

Periodical Press Gallery, Accreditation, House Periodical Press Gallery, available at
https://periodical.house.gov/accreditation (Attached as RJN Ex. D).

Senate Daily Press Gallery, Governing Rules, available at
https://www.dailypress.senate.gov/membership/gallery-rules/ (Attached as RJN Ex. E)

These materials are the appropriate subjects of judicial notice because they are “generally
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obtained from websites administered by the federal government. Because the materials are “public
records and government documents available from reliable sources,” they are also the proper
subjects of judicial notice under Rule 201. Johnson v. Comm'n on Presidential Debates, No. CV
15-1580 (RMC), 2016 WL 4179269, at *4 (D.D.C. Aug. 5, 2016); see also Juliana v. United States,
No. 6:15-CV-01517-AA, 2018 WL 9802138, at *2 (D. Or. Oct. 15, 2018) (collecting cases in which
federal courts took judicial notice of reports from the Congressional Research Service).

For the foregoing reasons, the Court should take judicial notice of the aforementioned

public records and information from government websites.

Dated: October 4, 2023
Respectfully submitted,

By: /s/Harmeet K. Dhillon

Harmeet K. Dhillon

Mark Trammell*

Josh Dixon

Eric A. Sell

(D.D.C. Bar ID: 1742565)

CENTER FOR AMERICAN LIBERTY
1311 S. Main Street, Suite 207

Mount Airy, MD 21771

Gary M. Lawkowski

(D.D.C. Bar ID: VA125)
DHILLON LAW GROUP INC.
2121 Eisenhower Avenue, Suite 608
Alexandria, VA 22314

Jesse D. Franklin-Murdock
(D.D.C. Bar ID: CA00147)
DHILLON LAW GROUP INC.
177 Post Street, Suite 700

San Francisco, CA 94108

Counsel for Plaintiff Simon Ateba
*Pro Hac Vice Motions Forthcoming
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA

SIMON ATEBA,
1666 Connecticut Ave NW
Washington, D.C. 20009

Plaintiff,
Vs.

KARINE JEAN-PIERRE,

in her official capacity as Press Secretary
to the President of the United States,
1600 Pennsylvania Avenue NW
Washington, D.C. 20500;

the UNITED STATES SECRET SERVICE, Case No. 1:23-cv-02321-JDB
950 H Street NW
Washington, D.C. 20223;

and

KIMBERLY CHEATLE

in her official capacity as Director of the
United States Secret Service,

950 H Street NW #7800

Washington, D.C. 20223,

Defendants.

DECLARATION OF ERIC A. SELL

I, Eric A. Sell, declare as follows:

1. I am over the age of eighteen and am competent to testify as to the matters herein.
I am licensed to practice law in the District of Columbia, the United States District Court for the
District of Columbia, and the United States Court of Federal Claims.

2. I am an attorney at the Center for American Liberty (“CAL”).

3. I am one of the attorneys representing Plaintiff Simon Ateba (“Mr. Ateba”) in the

above-captioned matter.
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4. On October 4, 2023, I personally visited the website pacer.uscourts.gov and
downloaded a true and correct copy of Brief of Amicus Curiae The White House
Correspondents’ Association, Karem v. Trump, Case No. 19-5255 (D.C. Cir. Jan. 13, 2020)
(Attached as RJN Exhibit A).

5. On October 4, 2023, I personally visited the website pacer.uscourts.gov and
downloaded a true and correct copy of Transcript of Oral Decision, CNN v. Trump, 1:18-cv-
02610-TJK, at *7:19-22 (D.D.C. Nov. 16, 2018), Decision (ECF 22) (Attached as RJN Exhibit
B).

6. On October 4, 2023, I personally visited the website
https://crsreports.congress.gov/product/pdf/R/R44816 and downloaded a true and correct copy of
Congressional News Media and the House and Senate Press Galleries 4, Congressional
Research Service (April 13, 2017) (Attached as RIN Ex. C).

7. On October 4, 2023, I personally visited the website
https://periodical.house.gov/accreditation and downloaded the web page as a PDF document,
Periodical Press Gallery, Accreditation, House Periodical Press Gallery (Attached as RIN Ex. D).

8. On October 4, 2023, I personally visited the website
https://www.dailypress.senate.gov/membership/gallery-rules/ and downloaded the web page as a
PDF document, Senate Daily Press Gallery, Governing Rules (Attached as RIN Ex. E)

I, Eric A. Sell, declare under penalty of perjury that the foregoing is true and correct.

Executed at Baltimore, Maryland, October 4, 2023.

/s/
EricA. SE&l1
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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED CASES
PURSUANT TO CIRCUIT RULE 28(a)(1)(A)

A. Parties and amici curiae

All parties, intervenors, and amici appearing before the district court
and in this Court, to date, are listed in Appellant’s brief.

B. Rulings under review

References to the rulings at issue appear in Appellant’s brief.

C. Related cases

Counsel for the White House Correspondents’ Association are not

aware of any related case pending before this Court or any other court.

(Page 71 of Total)
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CORPORATE DISCLOSURE STATEMENT
Pursuant to Federal Rule of Appellate Procedure 26.1 and Circuit
Rule 26.1, the White House Correspondents’ Association certifies that it is a

nonprofit organization with no parent company, no subsidiaries, and no stock.

-ii-
(Page 72 of Total)
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RULE 29(a)(4)(E) CERTIFICATION
Pursuant to Federal Rule of Appellate Procedure 29(a)(4)(E), the
White House Correspondents’ Association certifies that its counsel, Pepper
Hamilton LLP, authored this brief in whole or in part; no party or party’s counsel
contributed money that was intended to fund preparing or submitting this brief; and
no person—other than the White House Correspondents’ Association, its members,

or counsel—contributed money that was intended to fund preparing or submitting

the brief.

CIRCUIT RULE 29(d) CERTIFICATION
The White House Correspondents’ Association certifies that the filing
of this brief is necessary to adequately represent the unique interests of, and
provide the unique perspective of, its members—the individuals who cover the
White House day in and day out and who would be impacted most directly if the
Court were to accept the Defendants’ position that the White House Press
Secretary can take away a hard pass from any White House correspondent whose

conduct she might deem “unprofessional.”

-iii-
(Page 73 of Total)
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I. SOURCE OF AUTHORITY

Amicus curiae the White House Correspondents’ Association has
obtained consent to file this brief from all parties and therefore may file it pursuant
to Federal Rule of Appellate Procedure 29(a)(2) and Circuit Rule 29(b).

II. IDENTITY AND INTEREST OF AMICUS CURIAE

Amicus curiae is the White House Correspondents’ Association
(“WHCA”), a nonprofit association incorporated in the District of Columbia,
whose primary mission is to advocate for the newsgathering rights of the press on
behalf of journalists who cover the White House and on behalf of Americans who
rely on the press to provide information about the activities of their elected
officials. Founded over 100 years ago, in February 1914, the WHCA has
consistently and effectively worked to ensure that the men and women who gather
and report the news from the White House have the ability to seek answers from
powerful officials, up to and including the President of the United States. The
WHCA has 439 regular members and 152 associate members who represent over
100 different print, television, radio, and online journalism outlets.

The WHCA was founded on the belief, as expressed by this country’s
Founders and enshrined in the First Amendment, that an independent news media
is vital to the health of the republic. The ability of the people to effectively govern

themselves depends upon a free press’ vigorous and regular coverage of those who

(Page 76 of Total)
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hold power in trust. When government officials—including the President of the
United States and his Press Secretary here—attempt to restrict, curtail, intimidate,
or silence the press in its newsgathering activities, the rights of the people and the
press, as guaranteed by the First Amendment, are infringed, and our democratic
form of government is placed in jeopardy.

Plaintiff and the district court have outlined in compelling detail the
constitutional violations caused by the actions of the President and Press Secretary
in connection with the suspension of Plaintiff’s hard pass. Amicus WHCA submits
this brief, as authorized by its Board, to highlight the extent and breadth of the
danger posed to all White House journalists, and to the American public, if the
Court accepted the Defendants’ unprecedented assertion that the White House
Press Secretary may exclude from the White House any journalist whose conduct
she might deem “unprofessional.”

III. SUMMARY OF ARGUMENT

The Defendants contend that the White House Press Secretary should
have absolute discretion to strip a hard pass—an essential tool for those who cover
the White House—from any White House correspondent whose conduct she might
deem “unprofessional.” As discussed below, the Court should reject this
dangerous legal position as unworkable and unconstitutional for at least three

reasons. First, whether a particular journalist’s conduct in a particular situation is

(Page 77 of Total)
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“unprofessional” is largely subjective. Second, journalistic “professionalism” is
highly context-dependent. And third, particularly in the current climate,
empowering the Press Secretary to be the “professionalism” arbiter would risk
severely chilling White House correspondents from providing the White House
reporting on which our democracy depends. After all, knowing that the Press
Secretary could eliminate their ability to do their job just by classifying their
conduct as “unprofessional,” would White House correspondents necessarily feel
comfortable asking tough or aggressive questions or reporting information that
could reflect negatively on the administration?

IV. ARGUMENT
As explained by Todd J. Gillman—a WHCA Board Member and

Washington Bureau Chief for The Dallas Morning News—in his Declaration
attached to Plaintiff’s injunction papers, “[a] hard pass is critical for anyone who
reports regularly on the White House.” JA77-79 (Gillman Decl. at 9 1, 2, 9). Itis
no exaggeration to say that, without the access that a hard pass grants, a White
House correspondent cannot effectively perform his or her duties, which include
providing the public with on-the-spot news coverage of unforeseen and
unscheduled events, along with cataloguing the daily activities of the head of the
executive branch. See JA827-828 (Mem. Op. at 21-22). Yet the President and his

Press Secretary assert that the Press Secretary may take away any White House

(Page 78 of Total)
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correspondent’s hard pass as long as she (and she alone) deems that person’s
conduct “unprofessional.” Appellants’ Br. at 22-25. Moreover, they contend that
the Press Secretary’s “professionalism” decision is not subject to judicial review.
See id. at 34-35.

The Defendants’ position is deeply troubling to WHCA’s members, as
it should be to the public at large, and WHCA urges this Court to follow the district
court’s lead in roundly rejecting it. Indeed, arming the White House Press
Secretary—the President’s agent for dealing with the press, an institution that he
has branded an “enemy of the people” and purveyor of “fake news,” Appellee’s Br.
at 10—with absolute discretion to deny White House access based on such a vague
“professionalism” standard would threaten the free flow of information about the
President and his administration that is so crucial to the functioning of our
democratic system. The Defendants insist that “[t]he concept of professionalism
reflects expectations of professional conduct understood and adhered to by
millions of Americans every day,” and that there is therefore no problem with
having the continued possession of a hard pass turn on the Press Secretary’s
administration of that “concept.” Appellants’ Br. at 29. The Defendants are
wrong. For at least three reasons, the “the-Press-Secretary-thinks-it’s-
unprofessional” barometer for which they advocate is both unworkable and

unconstitutional for White House correspondents.

(Page 79 of Total)
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First, whether a particular journalist’s conduct in a particular situation
is “professional” or “unprofessional” is largely subjective. Conduct in the course
of newsgathering that one person classifies as the former, another person could
easily classify as the latter. As the district court put it, “[s]Juch abstract concepts
may at times indicate what is allowed and disallowed at the furthest margins, but
they do not clearly define what is forbidden or permitted in common practice
within those margins.” See JA822 (Mem. Op. at 16). For example, questioning of
the President or a White House aide that appears overbearing, rude, or harassing—
and therefore “unprofessional”—to one observer might reasonably be viewed by
another as simply the dogged pursuit of the truth.

Second, along with being subjective, journalistic “professionalism” is
highly context-dependent. The district court correctly noted that White House
events “vary greatly in character” and that “[w]hat is deemed ‘professional’
behavior in the context of a state dinner may be very different from what is
considered ‘professional’ behavior during a performance by James Brown.”

JA823 (Mem. Op. at 17). And in this administration—with the elimination of the
daily press briefing, Appellee’s Br. at 9—White House correspondents must rely
almost exclusively on an unpredictable hodgepodge of informal, freewheeling, and
often chaotic questioning opportunities that do not lend themselves to any sort of

uniform “professionalism” standard.

(Page 80 of Total)
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Third, making the Press Secretary the “professionalism” arbiter
compounds these problems exponentially. The relationship between the press and
the White House 1s, by design, adversarial. As the Supreme Court put it, “the press
serves and was designed to serve as a powerful antidote to any abuses of power by
governmental officials, and as a constitutionally chosen means for keeping officials
elected by the people responsible to all the people whom they were selected to
serve.” Mills v. Alabama, 384 U.S. 214, 219 (1966). During the current
administration, that adversarial relationship has, of course, risen to a new and
disturbing level. The President regularly doles out to the media reproaches of
“fake news” and “enemy of the people” and has even endorsed violence against
reporters. Appellee’s Br. at 10.

By all appearances, in the eyes of the President and his administration,
asking tough questions, bringing to light abuses of power, and airing criticisms of
the administration is “unprofessional”—indeed, treasonous—press conduct. But in
the eyes of the press and the Supreme Court, such conduct is precisely what the job
of a journalist demands.

A framework that permits the White House Press Secretary—an agent
of the President—to exclude a journalist from the White House based on her own
evaluation of that journalist’s “professionalism” thus leaves White House

correspondents with an untenable, unconstitutional, speech-chilling choice: avoid

(Page 81 of Total)
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any newsgathering activity that might tend to offend the President or raise the ire
of one of his senior aides, on the one hand, or risk losing the access required to
effectively do their job, on the other hand In the Press Secretary’s own words, she
suspended Mr. Karem’s hard pass in order to “deter Mr. Karem and other members
of the press” from engaging in further conduct that she might deem unprofessional.
JA at 146-47 (Aug. 16, 2019 Grisham Letter at 8-9) (emphasis added). That
desired and likely “deter[rent]”—AKA chilling—effect makes it essential that this
Court affirm the district court and thereby help ensure the continued free flow of
information from and about the White House to the millions of people who depend
on it to decide the future course of the republic.

V. CONCLUSION

For all of these reasons, the White House Correspondents’
Association requests that the Court affirm the district court’s decision and reject
the Defendants’ dangerous legal position.
Dated: January 13, 2020 Respectfully submitted,

/s/ George A. Lehner

George A. Lehner

PEPPER HAMILTON LLP
Hamilton Square

600 Fourteenth Street, N.W.
Washington, D.C. 20005-2004
Phone: 202.220.1416

Fax: 202.220.1665
lehnerg@pepperlaw.com

(Page 82 of Total)
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Eli Segal

PEPPER HAMILTON LLP
3000 Two Logan Square
Eighteenth & Arch Streets
Philadelphia, PA 19103-2799
Phone: 215.981.4239

Fax: 215.981.4750
segale@pepperlaw.com

Counsel for Amicus Curiae White House
Correspondents’ Association
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CERTIFICATE OF COMPLIANCE WITH RULE 32(a)

1. This brief complies with the type-volume limitation of Federal
Rule of Appellate Procedure 32(a) because this brief contains 1506 words,
excluding the parts of the brief exempted under Federal Rule of Appellate
Procedure 32(f).

2. This brief complies with the typeface requirements of Federal Rule
of Appellate Procedure 32(a)(5) and the type style requirements of Rule 32(a)(6)
because this brief has been prepared in a proportionally spaced typeface using

Microsoft Word in 14-point Times New Roman font.

Dated: January 13, 2020 /s/ George A. Lehner
George A. Lehner
Counsel for Amicus Curiae White House
Correspondents’ Association
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CERTIFICATE OF SERVICE
I hereby certify that, on January 13, 2020, I caused the foregoing Brief
of Amicus Curiae the White House Correspondents’ Association in Support of
Appellee Seeking Affirmance to be filed with the Clerk for the United States Court
of Appeals for the District of Columbia Circuit using the appellate CM/ECF
system. Participants in the case who are registered CM/ECF users will be served

by the appellate CM/ECF system.

Dated: January 13, 2020 Respectfully submitted,

/s/ George A. Lehner

George A. Lehner

Counsel for Amicus Curiae White House
Correspondents’ Association
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLUMBIA
——————————————— —x
CABLE NEWS NETWORK, INC., et al., CA No. 1:18-cv-02610-TJK

Plaintiffs, Washington, D.C.
v. Friday, November 16, 2018
10:00 a.m.
DONALD J. TRUMP, et al.,

Defendants.

TRANSCRIPT OF MOTION HEARING
HELD BEFORE THE HONORABLE TIMOTHY J. KELLY
UNITED STATES DISTRICT JUDGE

APPEARANCES :

For the Plaintiffs: Theodore J. Boutrous, Jr., Esq.
Joshua S. Lipshutz, Esq.
Anne M. Champion, Esq.
GIBSON, DUNN & CRUTCHER LLP
333 South Grand Avenue
Los Angeles, CA 90071
(213) 229-7804

For the Defendants: James M. Burnham, Esq.
Michael H. Baer, Esq.
Eric R. Womack, Esq.
Joseph E. Borson, Esq.
U.S. DEPARTMENT OF JUSTICE
Civil Division
950 Pennsylvania Avenue, NW
Washington, DC 20530
(202) 353-5049

Court Reporter: Timothy R. Miller, RPR, CRR, NJ-CCR
Official Court Reporter
U.S. Courthouse, Room 6722
333 Constitution Avenue, NW
Washington, DC 20001
(202) 354-3111

Proceedings recorded by machine shorthand; transcript
produced by computer-aided transcription.
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PROCEEDTINGS

THE DEPUTY CLERK: Your Honor, this is civil
matter 18-2610, Cable News Network, Incorporated, et al., v.
Donald J. Trump, et al.

Will counsel please approach the lectern and state
your appearance for the record.

MR. BOUTROUS: Good morning, Your Honor. Theodore
Boutrous for Plaintiffs CNN and Jim Acosta.

THE COURT: Good morning, sir.

MS. CHAMPION: Good morning, Your Honor. Anne
Champion from Gibson Dunn for Plaintiffs CNN and Jim Acosta.

MR. LIPSHUTZ: Good morning, Your Honor. Joshua
Lipshutz from Gibson Dunn for Plaintiffs CNN and Jim Acosta.

THE COURT: Good morning.

MR. BURNHAM: Good morning, Your Honor. James
Burnham here on behalf of the defendants, along with Michael
Baer, Eric Womack and Joseph Borson.

THE COURT: All right. Good morning to you all.

We are here for an oral ruling on the plaintiffs'
application for a temporary restraining order.

And I'd better get some water right away here.

(Brief pause.)

On November 7th, 2018, President Trump held a news
conference at the White House. Soon after it started, he

called on Plaintiff Acosta, a reporter for CNN, to take a
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question from him. After Mr. Acosta asked several questions
about the caravan of migrants heading to the U.S.-Mexican
border, the President indicated that he wanted to move on to
call on another reporter but Mr. Acosta would not be seated
and continued trying to ask his question and then he would
not give up the microphone, even when approached by an
intern employed by the White House Press Office who
attempted to retrieve it from him. The President made
several comments toward Mr. Acosta while this happened,
including, You are a rude, terrible person, and, When you
report fake news which CNN does a lot, you are an enemy of
the people. Eventually, Mr. Acosta did relingquish the
microphone.

That night, his Secret -- the Secret Service asked
Mr. Acosta to relinquish his hard pass, his credential that
allows him access to the White House press facilities. That
same evening, the White House Press Secretary, Sarah
Sanders, posted a video on Twitter purporting to show the
exchange between Mr. Acosta, the intern and the President.
In a tweet, Ms. Sanders cited the conduct in the video as
the reason that Mr. Acosta's hard pass had been revoked. 1In
a tweet, she characterized Mr. Acosta as placing her hand --
his hands on the intern and she also asserted that Mr.
Acosta had been disrespectful to his colleagues to not allow

them to -- the opportunity to answer a question.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Caaeel 1238:0v003810IDIK documeen 2223 Fitdddl 10164133 PRgget=ndfla0

The next day, on November 8th, CNN sent a letter
to the White House requesting that Ms. -- the reporter's
credentials be reinstated immediately. CNN alleged that the
White House simply did not like the content of the questions
posed to the President and threatened to take legal action
if the revocation was not reversed.

The next day, on November 9th, the President
suggested that other reporters might have their credentials
revoked and that reporters must treat the White House with
respect and treat the presidency with respect and he also
conceded that Mr. Acosta's —-- but he also conceded that Mr.
Acosta's conduct toward the Press Office intern had not been
overly horrible.

Then the long holiday weekend intervened. And on
the morning of Tuesday, November 13th, CNN and Mr. Acosta
filed this lawsuit and moved for a temporary restraining
order.

That morning, after -- the same morning, after the
suit was filed, Ms. Sanders issued a written statement
setting forth reasons for the revocation of Ms. -- Mr.
Acosta's hard pass. It read: We have been advised that CNN
has filed a complaint challenging the suspension of Jim
Acosta's hard pass. This is just more grandstanding from
CNN and we will vigorously defend against this lawsuit.

CNN, who has nearly 50 additional hard pass holders, and Mr.
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Acosta is no more or less special than any other media
outlet or reporter with respect to the First Amendment.
After Mr. Acosta asked the President two questions, each of
which the President answered, he physically refused to

surrender a White House microphone to an intern so that

other reporters might ask their questions. This was not the
first time this reporter had -- has inappropriately refused
to yield to other reporters. The White House cannot run an

orderly and fair press conference when a reporter acts this
way which is neither appropriate nor professional. The
First Amendment is not served when a single reporter, of
more than 150 present, attempts to monopolize the floor. If
there is no check on this type of behavior, it impedes the
ability of the President, the White House staff and members
of the media to conduct business.

To obtain a temporary restraining order, the
plaintiffs must clearly demonstrate, one, a likelihood of
success on the merits of their claim; two, a likely
irreparable harm in the absence of preliminary relief;
three, a balance of the -- that the balance of the equities
is in their favor; and, four, that the TRO is in the public
interest. And where the Government is the party opposing
the TRO, the Court merges the latter two factors into a
single inquiry.

Much of our discussion at the hearing the other
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day concerned the applicability or inapplicability of the
D.C. Circuit case Sherrill v. Knight. I'm going to first
talk about the likelihood of success of [sic] the merits
with regard to the plaintiffs' Fifth Amendment due process
claim.

Much of our discussion at the hearing concerned
the applicability of Sherrill v. Knight. 1I've read the case
closely and I think it's fair to conclude, as the Government
argued, that there are at least some portions of it that
plaintiffs would rely on that are fairly characterized as
dicta, but if Sherrill stands for anything at all, I think
it's unavoidable to conclude that it -- to conclude anything
other than it stands for the Fifth Amendment's due process
clause protects a reporter's First Amendment liberty
interest in a White House press pass. Whether that's a
holding I agree with or not is another thing, but that is
not relevant. The case has not been abrogated and, as a
district judge, I must apply the precedent of this circuit
as I see it.

So let me quote from Sherrill. Quote, In our
view, the procedural requirements of notice and the factual
basis for denial and opportunity for the applicant to
respond to these and a final written statement of the
reasons for denial are compelled by the foregoing

determination that the interest of a bona fide Washington
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correspondent in obtaining a White House press pass is
protected by the First Amendment. This First Amendment
interest undoubtedly qualifies as liberty which may not be
denied without due process of law under the Fifth Amendment.

A few more words about Sherrill before I move on.

The Government argued that the holding of Sherrill
is limited to Secret Service restrictions based on security
concerns, and the Government points out there's nothing in
the record here that the security of the President or the
White House is at issue, but Sherrill, as I read it,
provides no reason why the court's recognition of a First
Amendment interest in a press pass -- in a White House press
pass would turn on whether that decision to limit that
interest was made by the White House Press Office or the
Secret Service or any other part of the executive branch,
and the case suggests no reason to me why the due process
required to deny someone a pass would turn on a specific
component of the executive branch that made that decision.
The court was very clear that the basis of this interest was
rooted in the First Amendment and not the decision of any
part of the executive branch to agree that Sherrill should
be granted the press pass.

The Government also made the point that there is
case law for the proposition that the public doesn't have a

general First Amendment right to enter the White House
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grounds. I have no quarrel with that at all, but Sherrill
holds that once the White House opens a portion of it up to
reporters for their use, some kind of First Amendment
liberty interest protected by a due process right is
created, and I simply have no choice but to apply that
precedent here.

The Government also argued that some of the
factual underpinnings of Sherrill had changed and that
today, the White House routinely exercises discretion in
different ways, giving out hard passes to certain
journalists aside from whatever review the Secret Service
undertakes for security purposes. I can see how that might
be relevant in examining the nature of whatever liberty
interest Sherrill holds is at stake here, but even assuming
that was a distinction that would make a difference in terms
of how I apply Sherrill, I don't have any evidence in the
record here; I don't have any declarations or sworn
statements that explain how that factual landscape has
shifted since Sherrill was decided.

And, finally, the Government makes the point that
the First Amendment does not restrict the ability of the
President to dictate the terms of how he chooses to engage
or not engage with any particular journalist. That seems
entirely correct to me, but nothing in the holding of

Sherrill relating to the Fifth Amendment due process right
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it recognized contradicts that. In fact, Sherrill
explicitly recognizes the President's right to engage with
whomever he pleases. Certainly, he need not ever call on
Mr. Acosta again. But under Sherrill, as I read it, the
government must provide Mr. Acosta due process if it is to
revoke his hard pass. Accordingly, the likelihood that the
plaintiffs succeed on the First -- on the Fifth Amendment
claim hinges on whether the government provided adequate due
process to Mr. Acosta. The court in Sherrill held that this
process must include notice, an opportunity to rebut the
government's reasons and a written decision. And all the
court -- although the court in Sherrill did not have
occasion to address it, when an important interest is at
stake and when the government is able to provide this
process before deprivation, it generally must do so. There
is no evidence that one of the few exceptions to this rule
would apply here such as some kind of emergency. So I do
hold that plaintiffs have demonstrated a likelihood of
success on their claim that adequate process was not
provided to Mr. Acosta. Indeed, whatever process occurred
within the government is still so shrouded in mystery that
the Government could not tell me at oral argument who made
the initial decision to revoke Mr. Acosta's press pass —-
his hard pass.

On the notice, as for notice, the Government
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points to only one statement that could possibly constitute
prior notice to Mr. Acosta that his pass would be revoked,
the President's statements to him during the exchange at the
press conference on November 7th, but the President's
statements did not revoke -- did not reference Mr. Acosta's
hard pass at all, let alone that it would be revoked;
therefore, that statement cannot have put him on notice of
the government's intention to revoke it.

Now, it is true that the public and Mr. Acosta
were eventually provided two things. First, explanations as
to why his hard pass was revoked through Ms. Sanders's
tweets; and a written statement of explanation, apparently
prompted by this litigation, but given their timing and
their lack of connection to Mr. Acosta's opportunity to
rebut -- which we'll talk about in a moment -- these belated
efforts were hardly sufficient to satisfy due process.

As for Mr. Acosta's opportunity to be heard in
rebuttal, the Government points to the letter CNN sent to
the White House the day after his hard pass was revoked, but
this does not reflect a meaningful opportunity to rebut the
government's reasons for the revocation or to challenge the
appropriateness of the government's action. Indeed, anyone
can avail themselves of the mail, and there's nothing in the
record that demonstrates that whoever the decisionmaker --

the initial decisionmaker was in this case read or

10
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considered the letter. And, of course, the letter was sent
after the revocation, not beforehand. The need for the
opportunity to be heard seems especially important in this
case when the record strongly suggests that one of the
initial specific reasons for the revocation cited by the
government -- that Mr. Acosta laid his hands on the White
House intern -- was likely untrue and was at least partly
based on evidence that was of questionable accuracy.

At oral argument, the Government made the point

that more process would not have helped here because the

ultimate decisionmaker -- I believe, is how the Government
referred to the President -- at a minimum, ratified this
action. Maybe that's so, but on the record before me which,

at this point, is devoid of evidence concerning who, in the
government, first reached this decision; how they reached
the decision; whether they considered CNN's letter or
whether they considered potential other responses by the
government, I simply cannot assume that that would be so.

So in light of all the above, I find that the
plaintiffs are likely to succeed on the merits of their
Fifth Amendment due process claim.

I'll now talk about irreparable harm with regard
to that claim.

The plaintiffs also must demonstrate that

irreparable harm will result in the absence of preliminary
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relief. That harm must be both certain and great, and it
must be actual and not theoretical. Here, harm to Mr.
Acosta has already occurred. As already explained, he's
demonstrated a likelihood of success on the merits of his
claim that his Fifth Amendment due process rights were
violated such that his liberty interests were deprived;
therefore, I don't need to speculate or theorize as to
whether harm will occur absent preliminary relief, but for
plaintiffs to satisfy their burden, the harm must be
irreparable. Constitutional injuries are often considered
irreparable due to their very nature. Indeed, the D.C.
Circuit has held that, quote, Suits for declaratory and
injunctive relief against the threatened invasion of a
constitutional right do not ordinarily require proof of any
injury other than the threatened constitutional deprivation
itself, closed quote.

On the other hand, procedural due process injuries
do not necessarily cause irreparable harm when, for example,
the thing that is deprived is tangible property, because the
due process violation that led to that injury might be
reparable with money damages. Here, the procedural due
process violation at issue that has led to the deprivation
-- to a deprivation of what Sherrill requires me to
recognize as a liberty interest as opposed to a property

interest that's grounded in, quote, The First Amendment

12
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guarantee of freedom of the press, closed quote.

Moreover, the First Amendment interests, as
recognized in Sherrill, were not vested merely in
publications or agencies. They were liberties of the
individual journalists themselves. For that reason, that
CNN may still send another journalist or other journalist to
the White House does not make the harm to Mr. Acosta any
less irreparable. Each day that he is deprived of that
interest without the process prescribed by the court in
Sherrill, he suffers a harm that cannot be remedied in
retrospect. The Court cannot restore his access to press
briefings that have already occurred or to conversations in
the White House press facilities that have already been had.

And so on this highly, highly unusual set of facts
and interests at stake, I do find that the plaintiffs have
met their burden of establishing that irreparable harm has
and will continue to occur in the absence of preliminary
relief.

The next factors are the balance of the equities
and the public interests.

In balancing the equities at stake, I find that
the harm to Mr. Acosta from sustaining an ongoing violation
of his Fifth Amendment due process rights outweighs the
government's interest in orderly, respectful press

conferences. This is especially so because the government

13
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can serve its stated interest in other ways during this
litigation or perhaps until it is back before me arguing
that their due process obligations had been fulfilled.
Obviously, the balance of the equities would not likely have
come out this way if Mr. Acosta had been excluded for safety
or security reasons, in which case, my deference to the
executive equities would be far, far higher. But even in
this circumstance, I don't take lightly the executive
branch's weighty general interest in control of its White
House press facility, but the balance here is tipped by the
fact that Sherrill obligates me to recognize the violation
of Mr. Acosta's due process rights and the resulting impact
on his First Amendment interests. So in finding -- also, in
finding that these factors favor the plaintiffs, I have also
considered case law that suggests that constitutional
violations are always contrary to the public's interest.

So because the plaintiffs have shown a likelihood
that the government has violated Mr. Acosta's Fifth
Amendment rights under Sherrill, because the type of injury
he has suffered is irreparable and because the public
interest in the balance of equities favor granting a
temporary restraining order, I will grant the application
for a -- for the temporary restraining order here. I will
order the defendants immediately restore Mr. Acosta's hard

pass until further order of the Court or the restraining

14
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order expires. And if, at some point after restoring the
hard pass, the Government would like to move to vacate the
restraining order on the grounds that it has fulfilled its
due process obligations, then it may, of course, do so and I

will promptly address that and then the remaining bases for

the TRO.

I want to emphasize the very limited nature of
today's ruling. 1In resolving this TRO, I haven't -- because
I've found that it must be granted on -- as to the due

process claim, I haven't had to reach the plaintiffs' First
Amendment claim at all in which they alleged that the
government engaged in viewpoint or content discrimination.
So I want to make very clear a couple of things. I have not
determined that the First Amendment was violated here; I
have not determined what legal standard would apply to the
First Amendment claim here; I have not determined the
specific nature of the First Amendment interest that
Sherrill recognizes -- or that Sherrill at least doesn't
describe but recognizes, yes; and I haven't determined what
portions of Sherrill, if any, would bind me on those
questions.

So let me turn to the parties, then, and suggest
that as far as procedurally moving forward goes, one -- the
avenue I thought of is to give you all some time to consult

with your clients; assess your positions; and come back

15
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early next week -- perhaps Tuesday afternoon -- to see how
you all would like to proceed from here. I trust the --
this litigation will continue in a rapid pace. Either
party?

MR. BOUTROUS: Thank you. Thank you very much,
Your Honor.

That sounds like a good process to us. We can

confer. We may be able to just confer and then report back

Monday with the proposal and see if we can work out either a

briefing schedule for the preliminary injunction or
something else and, if not, we can just come back and see
you on Tuesday.

THE COURT: All right. So your proposal would be
a written joint report for the parties --

MR. BOUTROUS: Would that --

THE COURT: -- on Monday?

MR. BOUTROUS: Yeah. Would that work for the
Court?

THE COURT: All right. That's fine, if that's --
but I'd like to hear from Mr. Burnham.

MR. BURNHAM: Your Honor, I'd like to talk to our
clients. That should be okay, but I'd just like to talk to

our clients and come up with a proposal before we --

THE COURT: Absolutely. I mean, we can't have any

qguicker turnaround than a joint report --
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MR.
THE
MR.
THE
MR.
Thank you.
THE
Obviously, if

can't agree,

BURNHAM: Right.

COURT: -- on Monday. So --

BURNHAM: Right.

COURT: I mean, I —--

BURNHAM: The timing certainly works for us.
COURT: Fair enough. So I'll get that report.

you can agree on something, great; if you

if you would still submit it jointly but Jjust

lay out your respective positions on where we go from here,

I'll take that under advisement,

depending on what you all agree to,

and my hope is -- well,

if we need to come back

to court next week, even though it's the short week -- the
holiday -- I will be available to do that.

MR. BURNHAM: Okay. Thank you, Your Honor.

THE COURT: All right.

MR. BOUTROUS: We greatly appreciate it, Your
Honor.

THE COURT: All right.

MR. BOUTROUS: And then just procedurally, under

the TRO, we'll just proceed to get the hard pass back

immediately and have it reactivated.

THE

Thank you very much.

COURT: Yes. 1Is there any other -- anything

further -- else from the plaintiffs that you think I need to

address today before I turn to Mr.

Burnham?
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MR. BOUTROUS: I think that's it, Your Honor.

THE COURT: All right.

MR. BOUTROUS: Thank you.

THE COURT: Sir?

MR. BURNHAM: So Your Honor, under the local
rules, our opposition to the PI is due on Tuesday.

THE COURT: Okay.

MR. BURNHAM: Would it be okay, given all that's
going on, to suspend that deadline until we file our joint
status report?

THE COURT: Yeah. I assume the plaintiffs --

MR. BURNHAM: I assume -—-—

THE COURT: -- would agree to that.

MR. BURNHAM: We haven't spoken about it.

THE COURT: Yes.

MR. BOUTROUS: That's fine with --

MR. BURNHAM: Okay.

MR. BOUTROUS: That's fine with us, Your Honor.

THE COURT: Yeah. So that deadline certainly will
be, you know, held in abeyance --

MR. BURNHAM: Thank you, Your Honor.

THE COURT: -- vacated until I get your report and
we'll see where we go from there.

MR. BURNHAM: Thank you, Your Honor.

THE COURT: All right.
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MR. BOUTROUS: Thank you.

THE COURT: If there's nothing further, then,
counsel's dismissed.

THE DEPUTY CLERK: All rise. This Honorable Court
is adjourned.

(Proceedings concluded at 10:28 a.m.)

* * % % * % *x * *x % * * *

CERTIFICATE OF OFFICIAL COURT REPORTER

I, TIMOTHY R. MILLER, RPR, CRR, NJ-CCR, do hereby certify
that the above and foregoing constitutes a true and accurate
transcript of my stenographic notes and is a full, true and
complete transcript of the proceedings to the best of my
ability, dated this 16th day of November 2018.

/s/Timothy R. Miller, RPR, CRR, NJ-CCR

Official Court Reporter

United States Courthouse

Room 6722

333 Constitution Avenue, NW
Washington, DC 20001
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Congressional News Media and the House and Senate Press Galleries

Summary

The House and Senate press galleries provide services both for journalists and for Members of
Congress. The news media helps Members communicate with the public, and enables the public
to learn about policy initiatives, understand the legislative process, and observe elected officials
representing their constituents. In the earliest Congresses, news reports commonly provided the
most comprehensive record of congressional proceedings, even for Members themselves, because
few official documents were kept. To accommodate the press, and in response to its growth
through the mid-19™ century, the House and Senate established formal press galleries in 1877,
providing resources and organization for journalists reporting from the Capitol. This report
provides information about the rules and authorities that affect media coverage of Congress,
current practices among the press galleries, and selected data on gallery membership since the
94™ Congress. It also provides a brief discussion of considerations that commonly underlie the
galleries’ practices or may affect gallery operations and congressional media rules.

Although they are separate entities, the House and Senate press galleries have traditionally
operated under the same governing rules, approved by the Speaker of the House and the Senate
Committee on Rules and Administration. Additionally, chamber rules addressing use of electronic
devices, photography, and recording or broadcasting of audio and video, also affect journalists
covering Congress. Increasingly, non-journalists may also be able to effectively report news from
the Capitol with handheld Internet-connected devices. Many elements of the original press gallery
rules have persisted over time, and include provisions to preserve journalistic independence from
encroachment by Congress. One key feature that helps preserve this independence is the
delegation of many gallery responsibilities to correspondents’ committees, comprised of gallery
members, and to nonpartisan House and Senate staff. Requirements for press credentials, along
with other gallery practices, also reflect a balance between ensuring congressional access for
professional reporters while managing the limited space and resources available in the Capitol.

Today, four correspondents’ committees exist to oversee the seven congressional press galleries:
one for the House and Senate daily press galleries; one for the House and Senate periodical press
galleries; one for the House and Senate radio/television galleries; and one for the Senate press
photographers’ gallery. Credentials from a correspondents’ committee provide journalists with
access to the relevant House and Senate galleries and office resources. Each committee’s
credentialing requirements, along with other gallery rules and the names of accredited journalists
and news outlets, are published in the Official Congressional Directory.

The congressional press galleries also provide services for Members of Congress and staff. This
can include distributing press releases or helping to facilitate Member communications with
journalists. Members can use a number of sites around the Capitol Complex for press conferences
or interviews. Some of these locations need to be reserved through a particular press gallery.
Press gallery staff can also assist Members with media logistics and security for certain events.

Although the press galleries have retained similar structures and practices over the years, changes
in gallery membership and broader trends in how news is produced and distributed may be
relevant as the House, Senate, and correspondents’ committees consider the existing rules related
to media coverage of Congress and the press galleries. Since the 94" Congress, for example, the
number of credentialed correspondents has grown, particularly for the radio/television galleries,
but the number of outlets they represent has decreased. Cable and satellite television and the
Internet allow for smaller, more specialized news outlets to exist, yet many news outlets are
consolidated under larger parent companies. Additionally, journalists making use of the
multimedia capacities of Internet-based journalism may find it difficult to categorize themselves
under the current gallery structure.
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Introduction and Origins of Press Galleries

Reporters have covered Congress since its earliest sessions. Press coverage of Congress and other
government institutions helps inform citizens about public policy, the legislative process, and
representation. It is also thought to improve government accountability.! As the number of
reporters and news outlets covering Congress increased during the 1800s, the House and Senate
established formal press galleries, resources, and administrative rules to help manage the Capitol
press corps while preserving its access and independence.

The first congressional reporters mainly transcribed the floor debates and provided more detailed
accounts of congressional proceedings than what was available in the official records maintained
in the House Journal and the Senate Journal > This information, sometimes provided by Members
of Congress themselves, would be sent as correspondence to newspaper publishers outside the
capital area. Known correspondents were often permitted on the chamber floors so that they could
better hear the proceedings, but correspondents were sometimes restricted to the public galleries.
By the middle of the 1800s, each chamber had established its own designated reporters’ gallery
space.

In 1877, the House and Senate decided to create a committee of correspondents to oversee press
gallery membership and administration.’ The Official Congressional Directory first published a
list of 86 correspondents entitled to admission to the reporters’ galleries in 1880* and published
press gallery rules in 1888.° Separate galleries and correspondents’ committees now exist for the
daily printed press, periodical press, radio and television press, and press photographers.
Correspondents’ committees, often upon request of gallery members, may propose changes to
their gallery rules, subject to the approval of the Speaker of the House and the Senate Committee
on Rules and Administration.

Today, the congressional press galleries provide services both for journalists and for Members of
Congress. For the media format and chamber it represents, each press gallery is typically
responsible for credentialing journalists, maintaining Capitol workspace for correspondents, and
coordinating coverage for news conferences, hearings, and other congressional events. The press
galleries also distribute press releases; provide the press with information on floor proceedings,
upcoming rules, amendments, and legislation; provide information on committee hearings,
witness testimony, and mark-ups; and deliver messages or facilitate Member communications
with journalists. In addition to these regular responsibilities, the House and Senate press galleries

"' W. Lance Bennet, and William Serrin, “The Watchdog Role.” in The Press, eds. Geneva Overholser and Kathleen
Hall Jamieson (Oxford: Oxford University Press, 2005), ch. 10, pp. 169-188; Thomas Patterson and Philip Seib,
“Informing the Public,” ibid., ch. 11, pp. 189-202.

2 Today, much of this information is officially available in the Congressional Record from the Government Publishing
Office (GPO), but the Record was not published until 1873. Precursors to the Record, including the Annals of Congress
(1789-1824), Register of Debates (1824-1837), and the Congressional Globe (1833-1873), were compiled by private
publishers and varied in the scope of their coverage. See U.S. Senate Historical Office, “Reporters of Debate and the
Congressional Record,” at http://www.senate.gov/artandhistory/history/common/briefing/

Reporters Debate_Congressional Record.htm; Library of Congress, “A Century of Lawmaking for a New Nation: U.S.
Congressional Documents and Debates, 1774-1875.” available at http://memory.loc.gov/ammem/amlaw/lawhome.html;
Elizabeth Gregory McPherson, “Reports of the Debates of the House of Representatives During the First Congress,”
Quarterly Journal of Speech, vol. 30, no. 1, February 1944, pp.64-71.

3 U.S. Senate Press Gallery, “Gallery History,” at http://www.dailypress.senate.gov/?page id=381.

4U.S. Congress, Senate, Official Congressional Directory, 2™ ed., 46" Cong., 2" sess., corrected to January 29, 1880,
(Washington: GPO, 1880), pp. 93-94.

3 U.S. Congress, Senate, Official Congressional Directory, 1% ed., 50 Cong., 1 sess., corrected to December 3, 1887,
S. Mis. 1 (Washington: GPO, 1887), p. 160.
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take on additional roles during presidential elections, overseeing arrangements and credentialing
for daily press at the national political conventions and presidential inaugurations.

The degree of autonomy granted to each press gallery and correspondents’ committee results
from responsibilities bestowed upon them by the Speaker of the House and the Senate Committee
on Rules and Administration. Many rules and practices are similar across the different galleries
and correspondents’ committees. Additional House and Senate chamber rules that apply generally
to photography, use of electronic equipment, and audio and video recording or broadcasting in the
Capitol may also affect how members of the press cover Congress.

Due to the similarities across galleries, this report first presents the general rules and authorities
that affect the press galleries and media coverage of Congress, followed by the credentialing
requirements that the galleries typically share. Key distinctions between the daily press galleries,
periodical press galleries, radio and television galleries, and press photographers’ gallery are then
discussed. To highlight some of the changes in gallery composition over time, data are provided
comparing the number of gallery members and news outlets represented in 10-year intervals
between the 94™ Congress (1975-1976) and the 114™ Congress (2015-2016). The report
concludes with a brief discussion of some of the considerations that commonly underlie the
galleries’ practices and some current developments in news production and distribution that may
affect the congressional press galleries.

General Authorities for Media and Press Galleries

The House and Senate press galleries have historically operated under a unified set of governing
rules, approved by the Speaker of the House and the Senate Committee on Rules and
Administration.® The rules established for each press gallery type, and the names of gallery
members, are published in the Official Congressional Directory. Because the galleries are
creations of each chamber, separate House and Senate authorities are responsible for their own
galleries, and each chamber hires its own administrative gallery staff. In practice, however, the
galleries may often coordinate with one another on a number of matters. The sections below
provide more details on press gallery rules and authorities for the House and for the Senate. A
third section addresses the shared delegation of responsibilities from the chambers to the
correspondents’ committees, which began in 1877.

House of Representatives

Media access to the House of Representatives is subject to the discretion and control of the
Speaker of the House. This tradition was first established by a House resolution in 1838 enabling
the Speaker to admit press representatives to the floor.” When the new House chamber was
completed in 1857, a designated press space was created in the gallery above the Speaker’s chair,
and the rules of the House were amended to allow the Speaker to grant press gallery access.® The

¢ The chambers have shared press gallery rules since at least 1888, when the rules pertaining to the regulation of the
congressional press galleries first appeared in the Official Congressional Directory. See U.S. Congress, Senate, Official
Congressional Directory, 1% ed., 50" Cong., 1% sess., corrected to December 3, 1887, S. Mis. 1 (Washington: GPO,
1887), p. 160.

7 Asher C. Hinds, Hinds’ Precedents of the House of Representatives of the United States (Washington, DC: GPO,
1907), vol. 5, ch. 148, §7305, pp. 1116-1117. The Speaker’s general authority to maintain order and decorum in the
House galleries or lobby is found in House Rule I, clause 2.

8 House Journal, December 23, 1857, vol. 54, pp. 116-117; Asher C. Hinds, Hinds’ Precedents of the House of
Representatives of the United States (Washington, DC: GPO, 1907), vol. 5, ch. 148, §7304, pp. 1116-1117; “Rule VI:
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press gallery was outfitted by the superintendent of the House with “desks and seats, and
conveniences for taking notes,” and a room was also reserved for the use of telegraph companies
and reporters.’ In 1939, language was added to the House rules designating a portion of the
gallery for radio, wireless, and similar correspondents, who were subject to rules similar to those
that applied to print reporters."

Today, the Speaker’s role in regulating gallery admission and floor access for daily print and
periodical journalists is found in Rule VI, clause 2, of the Rules of the House of Representatives.
This clause also states that the Standing Committee of Correspondents will supervise the daily
press gallery and designate its employees, and that the Executive Committee of Correspondents
for the Periodical Press Gallery will perform those same functions for the periodical gallery. The
Speaker’s role in regulating gallery admission and any floor access for radio and television
journalists is found in Rule VI, clause 3, which also delegates radio/TV gallery supervision and
designation of its employees to the Executive Committee of Radio and Television
Correspondents’ Galleries.'" The professional staff who operate the House press galleries report to
the Chief Administrative Officer and Committee on House Administration.

Senate

Records indicate that in 1838, the Senate adopted rules granting floor privileges to local
newspaper reporters, and in 1839, the Senate Committee on the Contingent Fund recommended
that gallery seats be reserved for reporters.'? Initially, the vice president oversaw the Senate press
gallery. On March 12, 1873, the Senate agreed to a resolution that gave the Rules Committee
jurisdiction over the Senate press gallery and authorized that the committee provide no more than
one gallery seat to each newspaper. Additionally, a seat on the floor could be reserved for
Associated Press reporters.'* In 1939, the Senate amended its existing rules to include reporters
transmitting news via radio, wire, wireless, and similar media.'

Official Reporters and News Media Galleries,” in U.S. Congress, House, Rules of the House of Representatives, One
Hundred Fifteenth Congress, prepared by Karen L. Haas, Clerk of the House of Representatives, 115% Cong., 1% sess.,
January 5, 2017, p. 5, available at https:/rules.house.gov/sites/republicans.rules.house.gov/files/115/PDF/House-Rules-
115.pdf.

° House Journal, December 23, 1857, vol. 54, pp. 116-117.

10 «Assignment of Space in Gallery of House of Representatives to Radio Reporters,” consideration of H. Res. 169,
Congressional Record, vol. 84, part 4 (April 20, 1939), p. 4561. The evolution of these clauses from Rule VI is
discussed in Sections 693-694 of U.S. Congress, House, Constitution, Jefferson’s Manual, and Rules of the House of
Representatives of the United States, One Hundred Fourteenth Congress, 113" Cong., 2" sess., H. Doc. 113-181,
(Washington: GPO, 2015), at https://rules.house.gov/HouseRulesManuall14/rule6.xml.

1T “Rule VI: Official Reporters and News Media Galleries,” in U.S. Congress, House, Rules of the House of
Representatives, One Hundred Fifteenth Congress, prepared by Karen L. Haas, Clerk of the House of Representatives,
115% Cong., 1% sess., January 5, 2017, p. 5, available at https://rules.house.gov/sites/republicans.rules.house.gov/files/
115/PDF/House-Rules-115.pdf.

12 Information on the early Senate press is reported in U.S. Congress, Senate Committee on Rules, Use of Reporters’
Galleries in Senate, report to accompany S. Res. 117, 76" Cong., 1% sess., April 21, 1939, Report No. 317
(Washington: GPO, 1939).

13 Sen. Henry Anthony, “Duties of Committee on Rules,” Congressional Record, vol. 1 (March 12, 1873), p. 48; F.B.
Marbut, News from the Capital: The Story of Washington Reporting (Carbondale, IL: Southern Illinois University
Press, 1971), p. 135.

14 “The Senate Press Gallery.” consideration of S. Res. 117, Congressional Record, vol. 84, part 5 (April 25, 1939), pp.
4721-4723. See also U.S. Congress, Senate Committee on Rules, Use of Reporters’ Galleries in Senate, report to
accompany S. Res. 117, 76" Cong., 1% sess., April 21, 1939, Report No. 317 (Washington: GPO, 1939).
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Under the current Standing Rules of the Senate, Rule XXV, paragraph 1(n)(1), provides the
Committee on Rules and Administration with the general authority to make rules and regulations
for the Senate floor and galleries.'® Further directives providing the Committee on Rules and
Administration with authority to make rules and regulations for the reporters’ galleries and related
press facilities on the Senate side of the Capitol are found in Rule XXXIII, paragraph 2.'® Rule VI
of the Rules for Regulation of the Senate Wing provides additional details on admission to and
administration of each of the Senate press galleries, and notes that the Sergeant at Arms is
responsible for maintaining order in the galleries.'” The professional staff who operate the
galleries report to the Senate Sergeant at Arms and the Senate Committee on Rules and
Administration.

Correspondents” Committees

Since 1877, the Speaker of the House and the Senate Committee on Rules and Administration
have provided for the correspondents’ committees to make many of the decisions related to the
operation of the galleries.'® One correspondents’ committee exists per gallery type, which helps
ensure that gallery practices are consistent between the chambers, even as the House and Senate
maintain separate gallery facilities. Four correspondents’ committees exist today: one for the
House and Senate daily press galleries; one for the House and Senate periodical press galleries;
one for the House and Senate radio/TV galleries; and one for the Senate press photographers’

gallery.

A main responsibility of each correspondents’ committee is determining which journalists receive
congressional press credentials. Press credentials may be offered on a temporary or permanent
basis,"” and they entitle journalists admission to a particular gallery type in both the House and
the Senate, along with access to the resources provided by the gallery’s office. Changes to press
gallery rules or credentialing requirements may be suggested by the correspondents’ committees
on behalf of gallery members, but are subject to the approval of the Speaker of the House and the
Committee on Rules and Administration.?

Correspondents’ committee members must be members in good standing of the gallery they
oversee. They are selected by fellow gallery members in accordance with the rules set by that
gallery. This system is thought to help preserve the independence of the press corps by removing
it from direct congressional influence. It is also thought to help maintain journalistic integrity in

15 Rule XXV, paragraph 1(n)(1) in U.S. Congress, Senate Committee on Rules and Administration, Standing Rules of
the Senate, revised to January 24, 2013, 113™ Cong., 1 sess., November 4, 2013, Doc. 113-18 (Washington: GPO,
2013), p. 26, available at http://www.gpo.gov/fdsys/pkg/CDOC-113sdoc18/pdf/CDOC-113sdoc18.pdf.

16 Rule XXXIII, paragraph 2, in ibid., pp. 59-60.

17 See Rule VI of the Rules for the Regulation of the Senate Wing in U.S. Congress, Senate Committee on Rules and
Administration, Senate Manual, 113" Cong., 1% sess., S. Doc. 113-1 (Washington: GPO, 2014), pp. 211-217.

18 U.S. Senate Press Gallery, “Gallery History,” at http://www.dailypress.senate.gov/?page id=81; Marbut, pp. 154-
156.

19 Permanent press credentials are only valid for the Congress during which they were issued. At the start of a new
Congress, each journalist who had permanent credentials for the preceding Congress must reapply to retain them.

20U.S. Congress, Joint Committee on Printing, Official Congressional Directory, 114%™ Cong., 1 sess., corrected to
February 12, 2016, S.Pub. 114-1 (Washington: GPO, 2016) (hereinafter cited as Official Congressional Directory,
114% Cong., 1 sess.). For daily press galleries, see p. 982; for press photographers’ gallery, see p. 1003; for radio/TV
galleries, see p. 1016; and for periodical press galleries, see. p. 1064.
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the congressional press corps, as the rules agreed upon by gallery members reflect commonly
held professional norms and standards of the news industry.?'

As gallery members themselves, correspondents’ committee members must remain primarily
employed as journalists. The day-to-day management of the gallery facilities is instead tasked to
professional, nonpartisan staff members hired by the House and Senate to operate the press
facilities for each media type. Press gallery staff for each chamber report to the Chief
Administrative Officer and the Committee on House Administration or the Senate Sergeant at
Arms and the Senate Committee on Rules and Administration.

Related Rules Affecting Media in Congress

In addition to the House and Senate rules that directly address the operation of the press galleries,
other provisions in each chamber’s rules affect media coverage of Congress. For more
information on these topics, see CRS Report R44665, Video Broadcasting of Congressional
Proceedings, by Sarah J. Eckman. Many of these provisions address photography or the
broadcasting or recording of audio and video. The press gallery rules regulate these activities for
credentialed correspondents, yet handheld electronic devices, like smartphones, have made it
technologically possible for individuals who are not reporters to capture and transmit visual
and/or audio materials.

Some of these rules prohibit certain activities to preserve decorum in the chamber, like
photographing or broadcasting proceedings, or prohibit use of particular electronic devices on
which these activities might occur. In the House and Senate galleries, for example, use of cameras
and electronic devices is generally prohibited.”” These provisions apply to any individual,
including accredited journalists. The widespread ability to report news from smartphones and
other handheld Internet-connected devices may be a relevant consideration for broader chamber
rules and policies like these regarding photography, broadcasting, or use of electronic devices.

Other rules enable the House, the Senate, and committees within each chamber to broadcast their
own proceedings. Live audio and video feeds and past recordings of floor proceedings have been
produced by the House since 1977, and by the Senate since 1986.** Employees of the House

2! For some examples of these journalistic values, see Robert M. Entman, “The Nature and Source of News,” in The
Press, eds. Geneva Overholser and Kathleen Hall Jamieson (Oxford: Oxford University Press, 2005), ch. 3, pp. 48-65.

22 For the House, see Rule XVII, clause 5, and its interpretations as discussed in Section 945 of U.S. Congress, House,
Constitution, Jefferson’s Manual, and Rules of the House of Representatives of the United States, One Hundred
Fourteenth Congress, 113™ Cong., 2" sess., H. Doc. 113-181, [compiled by] Thomas J. Wickham, Parliamentarian
(Washington: GPO, 2015), at https://rules.house.gov/HouseRulesManuall14/rule17.xml. For the Senate, see “Rule IV:
Taking of Pictures Prohibited; Use of Mechanical Equipment in Chamber,” U.S. Congress, Senate, Rules for
Regulation of the Senate Wing of the United States Capitol and Senate Office Buildings, in Senate Manual, 113t
Cong., I*sess., S. Doc. 113-1, prepared by the Committee on Rules and Administration (Washington: GPO, 2014) p.
193; “Use of Tablet Computer Under Interpretative Ruling 444,” Dear Colleague letter from Sen. Barbara Boxer, chair,
and Sen. Johnny Isakson, vice-chair, Senate Select Committee on Ethics, and Sen. Charles E. Schumer, chair, and Sen.
Lamar Alexander, ranking member, Senate Committee on Rules and Administration, June 12, 2012,

at http://www.ethics.senate.gov/public/index.cfm/files/serve?File id=A25EEB37-8A15-44E2-A9C9-FC47756047C1;
Brian Friel, “Calculated Move,” National Journal, March 24, 2007.

23 H.Res. 866 (95" Congress), agreed to October 27, 1977; “Providing for Radio and Television Coverage of House
Proceedings,” Congressional Record, vol. 123, part 27 (October 27, 1977), pp. 35425-35437; “Rule V: Broadcasting
the House,” in U.S. Congress, House, Rules of the House of Representatives, One Hundred Fifteenth Congress,
prepared by Karen L. Haas, Clerk of the House of Representatives, 115% Cong., 1% sess., January 5, 2017, p. 4,
available at https://rules.house.gov/sites/republicans.rules.house.gov/files/115/PDF/House-Rules-115.pdf.

24 S Res. 28 (99" Congress), agreed to February 27, 1986; Congressional Record, vol. 132, part 3 (February 27, 1986),
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Recording Studio and the Senate Recording Studio are responsible for operating the recording
equipment for each chamber. Accredited radio/TV correspondents may request access to these
audio or video feeds to rebroadcast, as long as the footage is used for news or public affairs
programs, not for commercial or political purposes. The Legislative Reorganization Act of 1970
enabled the House and Senate to allow photographic, radio, and television coverage of
proceedings, subject to additional rules established by each committee.*

Today, the House and Senate also provide live and archived video of floor proceedings on their
websites, enabling anyone with an Internet connection to access these official video feeds.
Beginning in 2010, the House made floor videos available under the direction of the Clerk of the
House.”® The Senate began providing floor videos on its website in January 2012 under the
direction of the Sergeant at Arms.”’

Typical Press Credentialing Requirements

Press credentialing requirements are published in each edition of the Official Congressional
Directory, and are often available on the press gallery websites. Press credentials admit individual
journalists to the congressional press galleries and allow journalists access to the resources
provided for their medium, like workspace in the Capitol. The Official Congressional Directory
also lists the names of the individuals who hold current permanent credentials for each gallery
and the news organizations represented.”®

Each correspondents’ committee administers its own credentialing requirements at the start of
every Congress, subject to the approval of the Speaker of the House and the Senate Committee on
Rules and Administration. Journalists seeking press credentials must submit a new application at
the start of every Congress to continue their gallery membership. Temporary credentials may be
available to journalists who do not meet all of the gallery’s regular requirements. These
requirements are typically similar across the galleries and have been consistent over time.
Generally, to receive a press credential from a congressional gallery, an individual

pp- 3130-3158; Nancy J. Schwerzler, “Leaders of Senate Agree on TV Plan, Rule Reforms,” The Sun, February 21,
1986, pp. 1A-13A; Standing Order 69, “Television and Radio Broadcast of Senate Chamber,” U.S. Congress, Senate,
Senate Manual, 113" Cong., 1%t sess., S. Doc. 113-1, prepared by the Committee on Rules and Administration
(Washington: GPO, 2014) pp. 129-133.

2 P.L. 91-510, 84 Stat. 1140. See §116(b) for House committees and §116(a) and §242(a) for Senate committees. For
the House, also see Rule XI, clause 4, in U.S. Congress, House, Rules of the House of Representatives, One Hundred
Fifteenth Congress, prepared by Karen L. Haas, Clerk of the House of Representatives, 115" Cong., 1% sess., January
5,2017, pp. 23-24, available at https://rules.house.gov/sites/republicans.rules.house.gov/files/1 15/PDF/House-Rules-
115.pdf. For the Senate, also see Rule XXVI, paragraph 5(c) in U.S. Congress, Senate Committee on Rules and
Administration, Standing Rules of the Senate, 113™ Cong., 1% sess., November 4, 2013, Document 113-18
(Washington: GPO, 2013), pp. 32-33.

26 HouseLive is available at http://www.houselive.gov. See also U.S. Congress, House Committee on House
Administration, Oversight of the Clerk, Sergeant at Arms, Chief Administrative Officer, and Inspector General of the
House of Representatives, hearing, 111" Cong., 2" sess., April 28, 2010 (Washington: GPO, 2010), pp. 5-13, 164; U.S.
Congress, House Committee on Appropriations, Subcommittee on Legislative Branch, Legislative Branch
Appropriations for 2015, Part 2 - Fiscal Year 2015 Legislative Branch Appropriations Requests, 113" Cong., 2" sess.,
March 4-6, 26 2014 (Washington: GPO, 2015), p. 233.

27 Senate floor webcast is available at http://www.senate.gov/floor.

28 The most recent gallery rules, along with the names of gallery staff, correspondents’ committee members, gallery
members, and news organizations represented for each gallery is found in the Official Congressional Directory, 114t
Cong., 1% sess. For daily press galleries, see pp. 981-1002; for press photographers’ gallery, see pp. 1003-1010; for
radio/TV galleries, see pp. 1015-1062; and for periodical press galleries, see pp. 1063-1082.
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e must be a correspondent for that medium, in good standing at a reputable
employing organization;
e must be primarily employed as a journalist;
e cannot pursue any claim before Congress or another department of government;
e cannot be employed by the U.S. government or a foreign government; and
e cannot engage in direct or indirect lobbying activity.
Every four years, each correspondents’ committee is also responsible for providing press

credentials for the presidential nominating conventions and inauguration. Beyond these basic
parameters, each gallery may set additional credentialing requirements.

Daily Press Galleries

The original House and Senate press galleries were established in the 1800s for members of the
daily printed press, which today includes newspapers, wire services, and electronic news
organizations. Correspondents seeking daily press credentials must work for a publication that
either (1) publishes daily and holds general publication periodicals mailing privileges from the
U.S. Postal Service; or (2) has been in publication continuously for 18 months and has as its
principal business “the daily dissemination of original news and opinion of interest to a b
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